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We observe in a late issue of the Chicago 
Legal News a report of an interesting decision 
by the Appellate Court of Illinois involving 
the unusual question whether an infant can 
sustain an action for injuries occasioned be- 
fore its birth. The case is Allaire v. St. 
Luke’s Hospital, and the court held that the 
doctrine of the civil law and the ecclesiastical 
and admiralty courts, that an unborn child 
may be regarded as in esse, for some pur- 
poses when for its benefit, ‘‘is a mere legal 
fiction which, so far as we have been able to 
discover,’’ has not been indulged in by the 
courts of common law to the extent of allow- 
ing an action by an infant for injuries occa- 
sioned before its birth, and that if the action 
can be maintained, it necessarily follows that 
an infant may maintain an action against its 
own mother for injuries occasioned by the 
neglect of the mother while pregnant with it. 
The majority of the court were of the opinion 
that the action will not lie. Windes, J., dis- 
sented, however, saying that, ‘‘a child when 
capable of being born alive, is in my opinion 
a distinct entity under the common law, and 
although no distinct, civil case, so far as we 
know, has so held, humanity and enlightened 
civilization demand that the common law, as 
administered in Illinois in the nineteenth cen- 
tury, should so declare. I therefore think that 
though there is no precedent—no decided 
case like the one at bar—there is no good rea- 
son, as matter of law, why the action will not 
lie in behalf of this defendant.’’ Upon this 
subject see editorials in 32 Cent. L. J. 197, 
45 Cent. L. J. 345. 





It is a well settled principle of international 
law that the disposition, succession to and dis- 
tribution of personal property wherever sit- 
uated is governed and regulated by the law of 
the country of the owner’s or intestate’s dom- 
icile at the time of his death and not by the 
conflicting laws of the various places where 
the goods happen to be situated. Judge 
Story says: ‘‘Be the origin of the doctrine 
what it may it has so general a sanction 
among all civilized nations that it may be 
treated as part of the jus gentium.’’ But 





nowhere is the general doctrine stated with 
greater force and vigor than by Lord Lough- 
borough in Sill v. Worswick, 1 H. BI. 690, 
where he says: ‘‘It is aclear proposition, 
not only of the law of England. but of every 
country in the world where the law has the 
least semblance of science, that personal prop- 
erty has no locality. The meaning of that is, 
not that personal property has no visible lo- 
cality, but that it is subject to that law which 
governs the person of the owner, both with 
respect to the disposition of it, and with re- 
spect to the transmission of it, either by suc- 
cession, or by the act of the party. It fol- 
lows the law of the person. If he dies, it is 
not the law of the country in which the prop- 
erty is, but the law of the country of which 
he was a subject, that will regulate the suc- 
cession.”’ 

This doctrine has been recently applied in 
an interesting case before the Court of Ap- 
peals of Maryland—Lowndes v. Cooch. The 
exact question presented there was whether 
the law of Delaware, making a legacy lapse 
where the legatee dies before testator, con- 
trols the disposition of bank stock held in a 
Maryland bank bequeathed to a resident of 
Delaware. The court answered the question 
in the affirmative. The doctrine invoked, 
however firmly established, is, as the Mary- 
land court pointed out, nevertheless subject 
to proper limitation, to the effect that if a 
foreign law directly violates some recognized 
principle of public policy, or some established 
standard of morality prevailing in the forum 
exercising jurisdiction, the rules of comity 
will not compel such forum to enforce the 
foreign law, rather than its own, if to do so 
would be hurtful or detrimental to the inter- 
est and welfare of its own citizens. The 
appellant contended that in the application of 
any proper test the law of Maryland, and not 
the law of Delaware, should control the case 
under consideration, for the reason that the 
shares of stock, the subject-matter of this 
controversy, are in their nature things im- 
movable, and incapable of having any situs 
except that of the corporation of which they 
are a part, and that in the event the law of 
Delaware shall be allowed to prevail the re- 
sult will be, as heretofore stated, the lapsing 
of the legacy, contrary to the policy recog- 
nized in the law of this State. ‘‘It is not 
essential to the merits of this case,’’ said the 
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court, ‘‘that we should indulge in extended 
comments upon the subject of the character 
of the bank stock in question, or as to what 
may be its situs. It has been variously held 
by the courts of other States, and text writ- 
ers as well, that shares of stock have no situs 
apart from that of the corporations of which 
they are a part, as already stated, but that 
for various purposes shares of stock may be 
given an arbitrary situs, as in attachment 
cases, or for purposes of taxation. The law 
in this State has, however, been settled and 
determined to the effect that shares of stock 
of a corporation are personal property only, 
and governed by the law of the owner’s 
domicile.’’ 








NOTES OF IMPORTANT DECISIONS. 





HUSBAND AND WIFE — ACTION AGAINST Hus- 
BAND FOR TORT UPON THE WIFE.—Can a wife 
maintain a suit against her husband fora personal 
tort committed upon her while they were living 
together as husband and wife. The question was 
answered in the negative by the Supreme Court of 
Michigan, 1n the case of Brandfield 'v. Brandfield. 
The declaration alleged that the plaintiff and de- 
fendant were married November 17, 1879, and 
lived and cohabited together as husband and wife 
until April 29, 1896; that defendant then deserted 
her, and that on February 9, 1897, she procured a 
decree of divorce from him; that about the month 
of October, 1893, defendant incurred a loathsome 
and incurable venereal disease and communicated 
the same to her. She brought suit at law for 
damages for such wrong. The defendant inter- 
posed a demurrer, which was sustained. Grant, 
C. J., who wrote the opinion, held that the right 
of a wife to sue her husband for personal wrongs 
committed during coverture could not be con- 
ferred by implication; that the legislature should 
speak in no uncertain manner when it seeks to 
abrogate the plain and long-established rules of 
the common law; courts should not be left to con- 
struction to sustain such bold innovations. The 
court adds: ‘The result of plaintiff’s contention 
would be another step to destroy the sacred rela- 
tion of man and wife, and to open the door 
to lawsuits between them for every real and 
fancied wrong, suits which the common law 
has refused on the ground of public pol- 
icy. This court has gone no farther than to 
support the wife under the Married Woman’s Act 
in protecting her in the management and control 
of her property. It has sustained her right to an 
action for assault and battery, for slander, and for 
alienation of her husband’s affections against 
others than her husband. Berger v. Jacobs, 21 
Mich. 215; Leonard vy. Pope, 27 Mich. 145; Rice 
v. Rice, 104 Mich. 371. At the same time it has 








held that the wife could not enter into a partner- 
ship or other business with her husband, and thus 
become responsible for the contracts and debts of 
her husband. Artman v. Ferguson, 73 Mich. 146; 
Edwards v. McEnhill, 51 Mich. 160. Personal 
wrongs inflicted upon her give her the right to a 
decree of separation of divorce from her husband, 
and our statutes have given the court of chancery 
exclusive jurisdiction over that subject. This 
court, clothed with the broad powers of equity, 
can do justice to her for the wrongs of her hus- 
band, so far as courts can do justice; and in pro- 
viding for her will give her such amount of her 
husband’s property as the circumstances of both 
will justify, and in so doing may take into account 
the cruel and outrageous conduct inflicted upon 
her by him, and its effect upon her health and 
ability to labor. 2 Am. & Eng. Ency. of Laws 
(2d Ed.), 120; How. Stat., sec. 6245. In the ab- 
sence of an express statute there is no right to 
maintain an action at law for such wrong.”’ 
Authorities sustaining the rule herein enunci- 
ated are: Abbott v. Abbott, 67 Me. 304; Freethy 
v. Freethy, 42 Barb. 641; Peters v. Peters, 42 
Iowa, 182; Sehultz v. Schultz, 89 N. Y. 644; 
Cooley on Torts (2d Ed.). p. 268; Schouler, Dom. 
Rel., sec. 252; Newell, Def. Lib. and S., p. 366; 
Townsh. Sland and Lib. (3d Ed.) p. 548. 





MUNICIPAL CORPORATION—ORDINANCE—RE- 
MOVAL OF DEAD ANIMALS.—In Knaver v. City of 
Louisville, 45 S. W. Rep. 510, decided by the 
Court of Appeals of Kentucky, it was held that 
the ordinance of a city giving the exclusive priv- 
ilege to a public contractor to remove the carcasses 
of animals, and allowing such fees therefor as 
amount practically to a confiscation of the prop- 
erty, is unconstitutional. 

The court said in part: ‘*The sole question in 
this case is whether the city can pass an ordinance 
which fixes the fees to be paid the public con- 
tractor for the removal of the carcass of a dead 
animal out of the city at such sums that their 
owners cannot pay them and realize anything out 
of them. Can the city in this indirect way con- 
fiscate the property of its owner and give it to the 
public contractor? Dead animals are not per se 
nuisances, and the owner’s property rights do not 
cease at the death of the animal. Until such be- 
comes a nuisance, the owner should have the 
right to realize whatever he can from it. Under 
the police power the municipality certainly has 
the right, and it is its duty, to prevent carcasses 
of dead animals from becoming nuisances; and to 
that end it may prescribe the manner of and the 
time in which the owners shall remove or permit 
them to be removed. The employers of the ap- 
pellant can remove the carcasses as speedily and 
in a manner that will cause as little offense to the 
public sense and taste as can the contractor. They 
can realize considerable sums by the sale of the 
carcasses by being permitted to make the re- 
moval. In the case of State v. Morris, 47 La. 
Ann. 1663, 18 South. Rep. 711, the court said: ‘To 
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sustain that portion of the contract we would have 
to decide that a dead animal is per se a nuisance; 
that the ownership terminates at death. There is 
no question here of the exercise of eminent domain 
for the public good requiring compensation. The 
only question is the right to exercise the police 
power vel non. If the property is not a nuisance, 
the owner should not be prevented from obtaining 
its value, and should not be denied the right to 
make any disposition of it (however innocent and 
useful). It is not possible, under police regula- 
tion, to take property from one man and give it 
toanother. The city might, as a sanitary meas- 
ure, after having given the owner the opportunity 
to dispose of his dead animals, authorize a con- 
tractor to cart them away and appropriate them 
to his own use.’ In the case of Rendering Co. v. 
Behr, 77 Mo. 98, the court said: ‘We do not deny 
that the general assembly may confer upon munic- 
ipal authorities the power to abate nuisances, and 
to declare what shall be deemed nuisances, but 
the latter power cannot be so absolute as to be 
beyond the cognizance of the courts to determine 
whether it has been reasonably exercised in a 
given case or not. Yates v. Milwaukee, 10 
Wall. 497. The ordinance in question cannot be 
maintained as a police regulation. It can never 
be necessary to take from one man his prop- 
erty and give it to another until the prop- 
erty isin such condition that it is, or is so used 
that it is likely to become, a nuisance; and even 
in the latter case, until it has become a nuisance, 
an opportunity should be given the owner to 
change the use, or make such disposition of his 
property as will prevent the apprehended danger; 
or the city might, as a sanitary measure, by ordi- 
nance authorize the seizure and sale of dead ani- 
mals by its proper officers, in order to prevent an 
improper sale or disposition of them by the owner, 
provided it secured to such owner the proceeds of 
such sale. This might be tolerated, but it would 
be on the very verge of debatable ground. * * * 
A dead hog or steer or sheep is not per se a nui- 
suance. It was so ruled by the New York Court 
of Appeais in Underwood v. Green, 42 N. Y. 140. 
It was observed that ‘a dead hog is not per sea 
nuisance, even though it died of suffocation, and 
is not necessarily dangerous to public health. 
The owner may still put it toa useful and inno- 
cent purpose.’ While a dead animal is not per se 
a nuisance, it may become so, and the city, under 
her charter, may pass such ordinances as are nec- 
essary to prevent it from becoming a nuisance, 
but she must in such legislation pay a proper re- 
gard to the rights of the owner of such property. 
The death of a domestic animal does not termi- 
nate the owner's property, and, while he may be 
required to make such use or disposition of the 
carcass as will preventa nuisance, stench or other 
inconvenience to the neighborhood, the municipal 
authorities cannot arbitrarily deprive him of his 
property by giving it to another. If not persea 
nuisance, itis property, in the broadest sense of 
the term. 








“Tt requires no argument to show that neither 
a municipal nor any other government can take 
one man’s property and give it to another. An 
ordinance declaring that the carcasses of all dead 
animals found in the city, which were not slain 
for food or to be used in the useful.arts, become 
the property of the public contractor, would be 
unconstitutional. If the municipality cannot di- 
rectly take the property of one person and give it 
to another, should it be permitted to do so indi- 
rectly? We think not. The fees which the em- 
ployers of the appellant are required to pay the 
contractor before they are permitted to direct 
where the carcass shall be taken are so high that 
they cannot afford to pay them. ‘The value of the 
carcasses will not justify them in paying the fees. 
It results that the contractor gets the carcasses as 
compensation for hauling them away, as the fee 
fixed in the ordinance is greater than the value of 
the carcass, and the owner cannot realize any- 
thing from the rendered product, as the cost of 
rendering is added to the amount of the fee fixed 
for the removal. The effect of an ordinance which 
does not allow the owner of a dead carcass to re- 
move it, but requires him to pay a fee for its re- 
moval, which is greater than its value, is pre- 
cisely the same in effect as an ordinance which 
takes the carcass from one person and gives it to 
another. Inso far as the ordinance has that effect 
it is unconstitutional.” 





INNKEEPER—N EGLIGENCE—LIABILITY TO UN- 
LICENSED PEDDLER.—It is held by the Supreme 
Judicial Court of Maine in Cohen v. Manuel that 
the want of a license to peddle does not bara 
peddler from recovering against an innkeeper for 
the value of goods lost while in the keeping of the 
innkeeper, though the goods were intended for 
sale without license, and that when an innkeeper 
directed his guest to take his horse and cart toa 
livery stable which belonged to the innkeeper, 
but was not connected with the inn, and the guest 
did so, and put the horse and cart into the care of 
the innkeeper’s hostler, held, that this constituted 
a delivery to the innkeeper for safe custody, and 
that the property was infra hospitium. 

The court said in part: ‘‘We think that the 
plaintiff is not debarred from maintaining this 
action, though he may have had no license as a 
peddler. The defendant relies upon the princi- 
ples stated in Lord *v. Chadbourne, 42 Me. 429; 
Mohney v. Cook, 26 Pa. St. 342, and other cases. 
It is true, in the language of Lord v. Chadbourne, 
supra, that ‘the common law will afford no aid to 
a party whose claims can be successfully enforced 
only by a violation of its principles, or in direct 
contravention of a statutory enactment.’ It is 
true, in the language of Mohney v. Cook, supra, 
that ‘there are cases wherein an injured party 
will be remediless, because of his own fault, even 
when the fault does not contribute to the accident. 
A vessel engaged in the slave trade, piracy, or 
smuggling, and injured by another, or the keeper 
of a gambling house injured in his business by a 
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neighboring nuisance, could have no remedy. 
Not, however, because the persons are out of the 
protection of the law for these offenses, nor be- 
cause their illegal business brought them to the 
place of danger, but because their business itself, 
with all its instruments, is outlawed. Prohibited 
contracts, prohibited trades, prohibited things, 
receive no protection.” Among such prohibited 
contracts is the sale of intoxicating liquor in- 
tended for illegal sale in this State; Wasserboehr 
v. Boulier, 84 Me. 165, 24 Atl. Rep. 80S; the sale 
of hay pressed and baled, and not branded; Bux- 
ton v. Hamblen, 32 Me. 448; the sale of lumber 
not surveyed and marked; Richmond v. Foss, 77 
Me. 590, 1 Atl. Rep. 830; the sale of hoops not 
culled; Durgin v. Dyer, 68 Me. 143. 

**All such sales are expressly or by implication 
forbidden by law. Soa party has been held rem- 
ediless who seeks to enforce a contract made on 
Sunday. ‘Towle v. Larrabee, 26 Me. 464. And he 
who suffers an injury arising from his violation of 
the Sunday law, so-called, is equally without 
remedy. Wheelden v. Lyford, 84 Me. 114, 24 Atl. 
Rep. 793. 

‘The language in Lord v. Chadbourne and in 
Mohney v. Cook, above cited, is a correct state- 
ment of a general proposition. How inapplicable 
it is to the case at bar can easily be seen when we 
look at the questions which were decided in these 
cases. In the former, the precise question de- 
cided was that under the provisions of the statute 
of 1851. ch. 211, § 16, no action whatever could be 
maintained for intoxicating liquors or their value. 
Intoxicating liquors were thus practically out- 
lawed. ‘Trespass against a wrongdoer, even, could 
not be maintained. But when the statute was 
modified the rule was modified accordingly, and 
it was thereafter held that trespass would lie for 
the unauthorized conversion of intoxicating 
liquors, even though they were intended for il- 
legal sale in this State. Hamilton v. Goding, 55 
Me. 419; Bliss v. Winslow, 80 Me. 274, 13 Atl. Rep. 
899; Adams v. McGlinchy, 66 Me. 474. In 
Mohney v. Cook, supra, the question actually de- 
cided was that a party who erects an obstruction 
in a navigable stream, and thereby occasions an 
injury to another, cannot, in an action for such 
injury, set up as a defense that the plaintiff was 
unlawfully engaged in worldly employment on 
Sunday, when the injury occurred. 

“It will be seen in the illustrations which we 
have given that a remedy has been refused be- 
cause the plaintiff’s right of action was directly 
connected with, or grew out of, a violation of law. 
But it is not unlawful for a peddler, with or with- 
out license, to put upat aninn. The plaintiff did 
not lodge at the defendant's inn as a peddler, but 
as anindividual. Asa property owner, merely, 
he intrusted his property to the defendant’s safe- 
keeping. It was not unlawful for him to eat, drink, 
and be sheltered in an inn, nor to deliver, or offer 
to deliver, his money and other property to the 
innkeeper for safe custody. If his property con- 
sisted of merchandise carried by him for the pur- 





pose of sale without a license, in violation of law, 
it was none the less property. A peddler may 
lawfully care for and protect his property. If he 
exposes it for sale, or sells it, without a license, 
he may be fined. No penalty attaches to the mer- 
chandise itself. It cannot be seized or forfeited. 
It is neither contraband nor outlawed. The rights 
und liabilities which exist between the innkeeper 
and his guest, who isa peddler, are created by 
law, and grow out of the relation between them, 
and are in no degree dependent upon the purpose 
of the owner to sell the goods at some future time 
without license. It is therefore the opinion of the 
court that, even if the plaintiff had no license to 
peddle, that fact would not constitute a defense 
to this action, and that the requested instruction 
was properly refused. 

“2. The evidence tended to show that the de- 
fendant’s stable, where the plaintiff’s peddle cart 
was kept, was a livery stable, unconnected with 
the inn, and known by the plaintiff to be so. The 
defendant directed the plaintiff to take his horse 
and cart to the stable. The plaintiff did so, and 
there put them into the care of defendant’s hos- 
tler. The defendant requested that the jury be 
instructed that ‘an innholder is not liable for the 
loss of merchandise carried by a peddler who 
stops with said innholder, which is left by such 
peddler in a livery stable known by said peddler 
to be a livery stable, and not connected with said 
inn.’ This request was refused, and we think cor- 
rectly refused. 

“The defendant does not claim that an inn- 
keeper may not be liable for the loss of the mer- 
chandise of his guest, under some circumstances; 
but he insists that when the plaintiff left his cart 
in the livery stable, ‘not connected’ with the inn, 
the defendant’s liability, at the most, was that of 
bailee, and not that of innkeeper. As the stable 
belonged to the defendant, and was used by him 
for putting up the team of his guest, we under- 
stand the expression ‘not connected,’ as applied 
to the stable, to mean that the stable was not phys- 
ically attached to the inn,—that it stood in a dif- 
ferent place. 

‘*By the statute law of this State (Rev. St. ch. 


27, § 7) an innkeeper is not liable for goods such | 


as it is claimed were lost in this case, except upon 
delivery, or offer of delivery, by the guest to the 
innholder, his agents or servants, for safe custody. 
The plaintiff put up at the defendant’s inn. He 
thereby became a guest. He had a horse and 
peddle cart. He was directed by the defendant to 
take them tothestable. Hedidso. He put them 
into the care of the defendant’s hostler. This 
constituted a statutory delivery to the defendant. 
It is clear that the delivery was ‘for safe custody,’ 
and in this respect thiscase is unlike the cases 
cited by the defendant, where a peddler took his 
merchandise to a separate room to show and sell 
(Neal v. Wilcox, 49 N. C. 146), or where one pro- 
cured from the landlord a lot in which to keep his 
hogs and horses for the purpose of showing and 
selling them (Burgess v. Clements, 4 Maule & S. 





oO. 25 


—————— 


f law, 
" may 
If he 
cense, 
» mer- 
feited. 
rights 
ceeper 
ed by 
them, 
irpose 
e time 
of the 
nse to 
efense 
uction 


1e de- 
le cart 
| with 

The 
horse 
o, and 
s hos- 
iry be 
or the 
r who 
y such 
eddler 
h said 
1k cor- 


. inn- 
2 mer- 
ances; 
jis cart 
ne inn, 
hat of 
stable 
7 him 
ander- 
pplied 
phys- 
a dif- 


St. ch. 


is such | 


t upon 
to the 
istody. 
n. He 
se and 
lant to 
it them 

This 
‘ndant. 
stody,’ 
> cases 
ok his 
nd sell 
1€ pro- 
eep his 
1g and 
le & Ss. 





Vou. 46 


CENTRAL LAW JOURNAL. 511 








306), or where one had a room especially for the 
purpose of keeping or selling his goods. Carter 
y. Hobbs, 12 Mich. 52. 

‘‘When the plaintiff’s goods were thus delivered 


to the defendant for safe custody, they were infra. 


hospitium. 'Though the defendant directed them 
to be placed in a stable ‘not connected’ with his 
inn, his liability was not modified or discharged. 
It was his stable. It was the place he selected in 
which to keep the goods safely. That the place 
was not connected with the inn does not control. 
Hilton v. Adams, 71 Me. 19. It was a single 
transaction,—the putting up at the inn, and the 
delivery of the goods to the defendant. We can- 
not doubt but that the defendant received the 
plaintiff's goods as an innkeeper. Norcross v. 
Norcross, 53 Me. 163, and cases cited; Clute v. 
Wiggins, 14 Johns. 175, and note to same case, 7 
Am. Dec. 449.”° 


= 








THE EFFECT OF STATE LEGISLATION 
UPON THE LIABILITY OF THE HUS- 
BAND FORTHETORTS OF THE WIFE. 


The old common law doctrine, with respect 
to the liability of a husband for his wife’s 
torts, has been abrogated to a considerable 
extent by recent State legislation, and it is in- 
teresting to know the extent of such change 
in the principles of the lex non scripta in re- 
lation thereto. Briefly stated, the ancient 
common law doctrine was, that the husband 
was liable for the torts and frauds of the wife 
committed during coverture, the only differ- 
ence being in the degree of such liability. If 
the tort was committed in his company, or by 
his order, he alone was ‘liable, but if the tort 
was commited out of his presence and with- 
out his direction or knowledge they were 
jointly liable, the wife being joined as a co- 
defendant. If the remedy for the tort was 
only damages by suit, or a fine, the husband 
was liable with the wife; but if the remedy 
sought was by imprisonment the husband 
alone was liable, for the reason that at law 
they were considered as one person, and, con- 
sequently, one could not be sued without the 
other.' In an action for conversion by the 

12 Kent’s Com. (Blacks. Ser. Ed.) 270* 150; 8 Blk. 
Com. 414; Tobey v. Smith, 15 Gray, 535; Hickle v. 
Lurvey, 101 Mass. 844; Handy v. Foley, 121 Mass. 259; 
Prentiss v. Paisley (Fla.), 7 L. R. A. 640; Ball v. Ben- 
nett, 21 Ind. 427; Marshall v. Oakes, 51 Me. 308; Esiill 
v. Fort, 2 Dana, 237; Brazil vy. Moran, 8 Minn. 236; 
Meegan v. Gunsollis, 19 Mo. 419; Dailey v. Houston, 
58 Mo. 361; Ferguson v. Brooks, 67 Me. 251; Wagner 
Vv. Bills, 19 Barb. 8321; Rowe v. Smith, 45 N. Y. 230; 


Lansing v. Holdridge, 58 How. Pr. 449; Knowing v. 
Manby, 49 N. Y. 192; Sisco v. Cheeney, Wright (Ohio), 





wife alone, in which they were jointly sued 
and held liable, the husband’s liability fol- 
lowed from the existence of the marital rela- 
tion, the guilt of the wife disposing of the 
whole issue.? So where the wife destroyed 
the plaintiff’s geese during the husband’s ab- 
sence.* Whena tort or felony of any inferior 
degree was committed by the wife, in the 
presence and by the direction of the husband, 
she was not personally liable, but in order to 
exempt her from liability two concurrent cir- 
cumstances must exist, namely, the presence 
and command ofthe husband,‘ and such an 
action will not survive against the wife.° So 
the husband has been held liable for her torts 
committed dum sola,® if it was proved that 
she was his wife de jure.’ 

The theory upon which the courts 
based their conclusion was that the 
woman was subject to the power of the 
man, potestate viri, her acts being looked 
upon as those of his servant or agent ; in other 
words, she acted under his coercion,® espe- 
cially when it was shown that he was present 
directing her actions.’ But the mere fact of 
his presence was not always conclusive evi- 
dence of coercion, especially where the evi- 
dence negatived such presumption, in which 
case each was considered a wrongdoer in the 
same manner as though they were not mar- 
ried.” The view of the matter bas been thus 
stated, when the husband was present during 


9; Holtz v. Dick, 42 Ohio St. 23; Wheeler & Wilson 
Manufacturing Co. v. Heil, 115 Pa. 487; Franklin’s 
Appeal, 115 Pa. 534; Vocht v. Kuklence, 119 Pa. 365; 
Hawks v. Hamar, 5 Binn. 43; Crawford v. Doggett, 82 
Tex. 1389; Woodward v. Barnes, 46 Vt. 336; Barnes v. 
Harris, Busbee L. (N. C.) 15; Keyworth v. Hill, 3 B. 
& Ald. 685; Head v. Briscow, 5 Car. & P. 484; McKeown 
v. Johnson, 1 McCord, 578, 10 Am. Dec. 698. 

2 Ferguson v. Brooks, 67 Me. 251. 

3 Matthews v. Fiestel, 2 E. D. Smith, 80. 

4 Cassin v. Delaney, 38 N. Y. 178, where they were 
sued for malicious arrest and false imprisonment. 

5 Barnes v. Harris, Busbee L. (N. C.) 15, where it 
was sought to continue the action against the wife for 
the loss of a horse borrowed by her as the agent of her 
husband, but the action was considered as one for 
negligence or want of skill rather than tort. 

6 Cox v. Hoffman, 4 Dev. & Bat. 180; Hawkes v. 
Hamer, 5 Binn. 48; Knox v. Pickett, 4 Dessau. 92. 

7 Durkelt v. Ellswell, 1 Ashm. 200. 

8 Vanneman v. Powers, 56 N. Y. 39; Lansing v. 
Holdridge, 58 How. Pr. 449. 

9 Wheeler & Wilson Manfg. Co. v. Heil, 115 Pa. 487; 
Marshall v. Oakes, 51 Me. 308. 

20 Cassin v. Delaney, 38 N. Y. 178; Franklin’s App., 
115 Pa. 5384; Wheeler & Wilson Manfg. Co. v. Heil, 
115 Pa. 487; Nolan v. Traber, 49 Me. 460; Heckle v. 
Lurvey, 101 Mass. 344; Marshall y. Oakes, 51 Me. 308. 
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the commission of the tort by the wife, 
whether himself actively participating in it or 
not, prima facie, the wrong should be deemed 
his alone both in criminal and civil cases, but 
that this prima facie case might be rebutted, 
and each of them might in law be deemed the 
doer of the wrong, the same as though they 
were not married.!' The coercion, however, 
must have been at the time of the act done.” 

. The doctrine of the common law has, how- 
ever, been greatly affected by State legisla- 
tion, which has given power to married women 
to act as if dum sola, and to sue and be sued 
as if unmarried, but yet such statutes do not 
seem to have entirely freed the husband from 
liability in cases where the tort has not been 
committed with reference to her separate 
property, the courts in some cases still hold- 
ing that the husband is a necessary party to 
the action, the only difference being with 
reference to the enforcement of the judgment. 
In Alabama, for all torts committed by a mar- 
ried woman, she must be sued as if sole, and 
the husband is not liable if he did not partici- 
pate therein,” and in Arizona they are subject 
to the same legal liabilities as men of the age 
of twenty-one and upwards,'* but the Arkan- 
sas laws do not seem to create any such lia- 
bility.” Under the California Practice Act, 
it has been held that, in the case mentioned 
therein, they are on a common level with all 
other parties to actions, although the Code of 
Civil Procedure only provides for their rights 
in cases mentioned therein.’® In Colorado, 
they may be sued in all matters as if sole,!” 
while the Connecticut statute has been looked 
upon as abolishing the presumption of the 
husband’s coercion, and as requiring her to 
prove that fact in order to justify her actions.'® 
The Dakota statutes: give her the same legal 
existence and legal personalty as before mar- 
riage, the joinder of any other person being 
governed by the same rules as if single,’ 
while in Florida she has been expressly held 
liable for her wrongful acts or actual torts in- 

11 Wheeler & Wilson Manfg. Co. v. Heil, 115 Pa. 487. 

12 Marshall v. Oakes, 51 Me. 308. 

13 Ala. Stat. Feb. 28, 1887, and secs. 2847, 2345 of the 
Code, vol. 1, p. 526 (Ed. 1886). 

14 Rey. Stat. Arizona (Ed. 1887), sec. 2104. 

15 Arkansas Dig. of Stat. (Ed. 1884), ch. 119, p. 975. 

16 California Prac. Act, sec. 7, tit. 1; Code of Civil 
Proc. (Ed. 1885), p. 110; Leonard v. Townsend, 26 
Cal. 485; Alderson v. Ball, 9 Cal. 321. 

17 Colorado Civil Code (Ed. 1887), ch. 1, sec. 6. 


18 Blakeslee v. Tyler, 55 Conn. 397. 
i9 Dakota Gen. Stat. 1887, ch. 98, secs. 2600, 4873. 





cluding frauds, the right of action dying with 
her.” In Georgia, if the tort was not com- 
mitted in the presence or under the coercion 
of the husband, they must be sued jointly, 
the wife’s separate estate being taken in exe- 
cution, both being arrestable on final process, 
the wife being personally served, her appear- 
ance, however, waiving the latter right and 
making the judgment binding, and the suit 
will survive against her.*! Under the Penal 
Code of that State, a feme covert or married 
woman acting under the threats, command or 
coercion of her husband is not to be found 
guilty of any crime or misdemeanor not pun- 
ishable by death or perpetual imprisonment, 
but with this exception the husband is to be 
prosecuted as principal, and, if convicted, is 
to receive the punishment otherwise inflictable 
upon the wife if she had been found guilty, 
provided the facts and circumstances show 
violent threats, command and coercion ; there- 
fore, where the wife was indicted for keeping 
a gambling house, she was discharged, the 
husband residing with her and being the head 
of the family it was his duty to prevent the 
offense, the wife’s action being merely pas- 
sive and not active.” Under the Illinois stat- 
ute it has been held that the husband is not 
liable where he is neither present nor a par- 
ticipant in the wrong; and this, even though 
the legislature did not expressly repeal the 
common law rule, the modifications being so 
great as wholly to remove the reason of his 
liability, the court considering every princi- 
ple of right violated by holding him still re- 
sponsible for her conduct.” In that State, 
therefore, in such cases the wife is held solely 
liable.** The Indiana statute gives the same 
remedies and creates the same _ liabilities 
against them as if they were unmarried, where 
the tort relates to the use or management of 
their separate estate or when it is committed 
in violation of a duty imposed by law in re- 
spect thereof, the joint liability of husband 
and wife relating merely to personal torts.” 


20 Prentiss v. Paisley (Fla.), 7 L. R. A. 640. 

21 Smith v. Taylor, 11 Ga. 21. 

_2 Georgia Penal Code, sec. 4300; Bell v. State (Ga.), 
April 10, 1893. 

23 Illinois Acts of 1861, 1869, par. 4, sec.4 of the 
Code; Martin v. Robson, 65 Ill. 129; Haight v- 
MeVeagh, 69 Ill. 627. 

24 Hagebush v. Ragland, 78 Ill. 40, where a horse 
was loaned to the wife and injured. 

25 Indiana Rev. Stat. 1881, secs. 5120, 5121; Mayhew 
v. Burns, 103 Ind. 828. See also Gee v. Lewis, 20 Ind 
149. 
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So the Iowa statute gives them the right to 
gue and be sued in all cases, as if unmarried, 
but yet there would seem to be a doubt even 
under those statutes as towhether they could 
be held liable otherwise than according to the 
old common law doctrine,” and a similar pro- 
vision is to be found in the Kansas laws, but 
in that State the courts have rendered a de- 
cision holding the separate estate of the wife 
liable upon the same grounds as the Illinois 
courts have based their opinions.” A wife 
has been held civilly responsible for her torts 
in Louisiana,* and her separate estate has 
also been charged with her frauds,” but un- 
der the Code of that State, the wife cannot 
appear in court without the authority of her 
husband, alihough the court has power, if the 
husband refuses to empower her to appear, 
to give her authority, and so when the hus- 
band is under interdiction or is absent.” In 
Maine, the position of married women has 
undergone a radical change, so much so that 
the courts hold that it would bea hardship to 
hold the husband responsible for her torts, 
and look upon her responsibility in respect to 
them as a necessary consequence of her en- 
larged powers, so that when her act is inde- 
pendent of her husband and without his coer- 
cion she is liable for her acts.** The position 
of the wife is considered as greatly elevated 
by the provisions of acts passed for her ben- 
efit by the legislature in Maryland, for it has 
been said that she has thereby become the 
peer of the husband, and is raised above all 
suspicions of moral restraint, her position be- 
ing so elevated as to protect her from all 
necessity of compliance with his will in mat- 
ters mala in se; her present position, how- 
ever subservient in the past, no longer mak- 
ing her the slave of her husband,” and, there- 
fore, in that State her separate estate has been 
held liable for her torts.™ 

The doctrine established by the courts in 
Massachusetts upon the construction of the 
statutes of that State, which give her the 

26 Towa Rey. Code, 1888, sec. 2562; McElfresh v. 
Kirkendall, 86 Iowa, 228; Luse v. Oaks, 36 Iowa, 562. 

27 Kansas Comp. Laws, 1885, ch. 62, sec. 3349, p. 536; 
Norris v. Corkill, 32 Kan. 409, 49 Am. Rep. 489. 

23 Clements v. Wafer, 12 La. Ann. 599. 

22 Chauviere v. Fleige, 6 La. Ann. 56. 

30 Louisiana Rev. Code, 1889, ch. 5, arts. 121, 124, 

9 
". Ferguson vy. Brooks, 67 Me. 251; Maine Rev. Stat. 
1883, ch. 112, p. 524. 


82 Nolan v. Traber, 49 Md. 460. 
33 Brown v. Kemper, 27 Md. 675. 





power to sue and be sued as if sole has been 
stated to be: that for tortsrelating to the use 
of her separate property, such as converting 
it into a house of ill fame, the husband’s 
liability depends upon his relation to the 
household as, although the statutes give her 
a separate and independent property, yet he 
still retains his power as the head of the 
family, and as such has a right and duty to 
perform in seeing that such property is not 
used for an illegitimate purpose.* Therefore, 
where the wife rented a hotel and carried on 
an illegal liquor traffic, the court stated that 
the husband would be liable if he aided or 
assisted her, and that the fact that he lived 
with her in the house, with a knowledge of 
her illegal actions, raised the presumption of 
coercion, to be rebutted only by strong 
proof that she acted without his interference 
or control. With respect to other torts, 
however, such as the obstruction of an ease- 
ment, the husband is held not to be liable 
therefor unless he in some way encouraged 
the act,*® but the statutes must not, in the 
absence of express provision, be taken as 
having any retroactive effect.” The Mich- 
igan courts hold that the husband is no longer 
liable for her torts,* yet evidence of her ac- 
tions in his presence, is admissible, even 
though her acts, not performed in his presence 
or by his directions, will not bind him ;* and 
in Minnesota it is expressly provided that a 
married woman shall be responsible for her 
torts to the same extent as if unmarried, and 
that she may sue and be sued as if unmar- 
ried.*° So the Mississippi Code entirely abro- 
gates the ancient common law doctrine and 
gives the wife power to sue and be sued as if 
unmarried, and similar provisions are to be 
found in the Montana and Nebraska stat- 
utes.“1 In Missouri, it has been expressly 
held that a general judgment against a hus- 
band and wife for a tort of the latter not 


84 Massachusetts Pub. Stat. 1882, ch. 147, sec. 7; 


r Com. v. Wood. 97 Mass. 225; Com. v. Carroll, 124 


Mass. 30; Com. v. Barry, 115 Mass. 146. 

% Com. v. Pratt, 126 Mass. 463. 

3% Austin v. Cox, 118 Mass. 58. 

87 Hill v. Dancan, 110 Mass. 238. . 

% Ricci v. Mueller, 41 Mich. 214; Baumier y. Aus- 
tin, 65 Mich. 31; Burt v. McBain, 29 Mich. 260. 

8 Baumier v. Austin, 65 Mich. 31. 

# Minnesota Gen. Stat. (Ed. 1878), vol. 1, ch. 69 
sec. 2, ch. 66, sec. 29. 

4 Rev. Code, Mississippi, 1880, sec. 1167; Montana 
Com. Stat. 1888, sec. 7; Com Stat. Nebraska, 1891, ch. 
53, sec. 3. 
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committed in his presence or by his coercion 
is binding upon both, and her separate prop- 
erty may be taken in execution. There the 
court considered that the question was one 
upon which the judges had exhibited too 
much timidity or reverence for legal antiqui- 
ties in adhering to rules after the reason for 
their existence had given way before advanc- 
ing civilization and broadening jurispru- 
dence.” The New Hampshire statutes make 
the wife liable for wrongs done by her before 
marriage as if she were unmarried, but they 
make no mention of her liability with refer- 
ence to other torts, although they do provide 
that she shall have the same rights and rem- 
edies, and be liable in relation to property 
held by her as if she were unmarried.* Since 
the passing of the New Jersey statute, the 
courts in that State have held married women 
amenable to the same rules as other persons 
in relation to deception or fraud, and in 
New York her position is regarded as a state 
of personal independence, she being looked 
upon as husbandless, it no longer being pre- 
sumed that her husband controls her, nor 
does the law allow him to do so by any com- 
mand or coercion; in other words, she is re- 
garded as solely responsible, taking the 
privileges with their accompanying burdens ; 
she is therefore responsible for her torts or 
fraud,* the husband not being a necessary 
party.“ So she has been held liable for her 
husband’s fraud where he has acted as her 
agent, she having reaped the benefits of the 
transaction,“ even though ignorant thereof, 
and in such cases she is deemed to assent 
where no dissent is shown, even though she is 
no participator in the act, provided she reaps 
the benefit. Yet it has been held that the 


42 Merrill v. St. Louis, 83 Mo. 244, 58 Am. Rep. 576. 

48 New Hampshire Gen. Laws, 1878, ch. 183, sec. 12. 

44 Troxall v. Silverthorne, 10 Rep. 189; New Jersey 
Rev. Laws, 1871 (Ed. 1877), sec. 15, sec. 5. 

4 Peak v. Lemon, 1 Lans. 295; Rowe v. Smith, 45 
N. Y. 230; Bann v. Mullen, 47 N. Y. 477; Vanneman vy. 
Powers, 56 N. Y. 39; Brown v. Miller, 47 N. Y. 577; 
Lansing v. Holdridge, 58 How. Pr. 449; Quilty v. 
Batty, 185 N. Y. 201; Gillies v. Lent, 2 Abb. Pr. (N. S.) 
455; Eagle v. Swayel, 2 Daly, 140; Breiman v. Pasack, 
7 Abb. N. C. 249. 

# New York Code Civil Procedure, sec. 450, vol. 1, 
Bliss Ann. Code, p. 249; Brown v. Miller, 47 N. Y. 577. 

47 Graves v. Speir, 58 Barb. 349; Vanneman v. 
Powers, 56N. Y. 39; Rush v. Dilks, 48 Hun, 282; 
Lindner y. Sahler, 51 Barb. 322. 

48 Graves v. Speir, 58 Barb. 340. 

49 Gillies v. Lent, 2 Abb. Pr. (N. 8.) 455; Vanneman 
v. Powers, 56 N. Y. 39; Rush v. Dilks, 43 Hun, 282. 





statute does not apply to a personal tort of 
the wife, and in actions relating thereto they 
must both be joined. Inasomewhat recent 
case the wife was held liable for the bite of a 
vicious dog owned by her husband, but kept 
upon her premises, the husband being looked 
upon as a stranger and with no more author- 
ity, she having the necessary authority to 
protect her property. In North Carolina, 
in actions concerning her separate estate she 
may sue alone,” and in Ohio she is consid- 
ered as if unmarried, her husband only being 
joined in actions between them, the judgment 
having the same effect as that rendered 
against any other person with the like exemp- 
tions.*® So the Oregon Code makes her liable 
when the action relates to her separate estate, 
or her person or character, the civil disabili- 
ties being removed, and in Pennsylvania she 
is considered in the same light, all her dis- 
abilities being removed, so that her separate 
estate is liable and bound by the judgment,” 
yet the act does not justify her arrest to 
satisfy the order. Under the Rhode Island 
statute, it would seem that they must be sued 
jointly, except in cases specified therein ; ac- 
tions in tort being unmentioned in the act.” 
The same conditions are to be found in the 
South Carolina statutes, and they have been 
held properly joined, the wife acting deliber- 
ately and freely.**> The Tennessee statutes 
contain provisions giving the wife power to 
defend any action when deserted by her hus- 
band, or when he is declared insane.” In 
Texas, it has been held that a judgment 
against them for her tort must be enforced 
against her separate estate, before the hus- 
band’s property can be touched, and in Utah 
either may sue or be sued, defend or be de- 


50 Tait v. Culbertson, 57 Barb. 9. 

51 Quilty v. Batty, 185 N. Y. 201. 

52 North Carolina Code, 1883, vol. 1, ch. 4, sec. 178, 
p. 67; Tredwell v. Blount, 86 N. C. 33; Pugh v. Grant, 
86 N. C. 39. 

53 Rev. Stat. Ohio, secs. 4996, 5319. 

54 Hills’ Ann. Code, Oregon, tit. III, ch. 1, secs. 30, 
31, Act of 1880, p. 7. 

5 Pennsylvania Act, 1887, Pamph. L. sec. 2, p. 332; 
Arthurs vy. Chatfield, 21 Pitts. L. J. (N. S.) 33; 
Wheeler & Wilson Manfg. Co. v. Heil, 115 Pa. 487. 

56 Vocht v. Kuklence, 119 Pa. 365; Whalen v. Gabell, 
120 Pa. 284. 

57 Rhode Island Pub. Stat. ch. 166, sec. 16 (Ed. 
1882), pp. 4238, 424. 

588 Code Civil Proceedure, 1888, sec. 185, p. 93; 
Henderson v. Wendler (S. Car.), July 19, 1893. 

59 Code, Tennessee, 1884, secs. 3505, 3345. 

© Zelieff v. Jennings, 61 Tex. 457. 
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fended at law. The Vermont statute would 
only seem to touch torts arising out of con- 
tracts relating to her separate estate, the hus- 
band not being held liable where the tort was 
a fraudulent representation inducing a sale, 
but the tort must arise out of a contract re- 
lating to her separate estate so as to benefit 
it, although it has been held that for a con- 
version benefiting her separate estate they 
may be sued jointly, the property of either 
being liable. In Virginia it would seem 
that although the husband must be joined, 
yet he will not be liable for costs where the 
separate estate of the wife is concerned. 
Under the Washington Code, married persons 
have the same right to sue and be sued as if 
they were unmarried, all laws imposing or 
recognizing civil disabilities upon a wife, not 
imposed upon a husband being abolished,® 
although it would seem that under the Code 
of Civil Procedure the husband must be 
joined in all actions not specifically men- 
tioned. In West Virginia, it has been held 
that she may sue or be sued without joining 
her husband, where the cause of action relates 
to her separate property.” She may, sue and 
be sued without joining her husband in the 
cases mentioned in the Code of that State, 
namely, when the action is between husband 
and wife, or when the former is non compos 
mentis, and in case she fail in any action 
prosecuted by her, judgment may be rendered 
against heras if she were sole. In a case de- 
cided in the Supreme Court of Appeal in this 
State, November 17, 1894, jieri facias was 
issued upon judgments obtained against a 
married woman for fines imposed for misde- 
meanors committed by her, her separate 
estate being bound thereby, the court stating 
that, being liable for her torts, and having 
property, it logically followed that she must 
answer that liability, there being no statutory 
prohibition. Under the Wisconsin statutes, 
a wife may sue and be sued with respect to 
her separate property or business, antenuptial 


61 Comp. Laws Utah (Ed. 1876), tit. 16, ch. 1, sec. 
2, p. 342. 

6 Rev. Stat. Vt. 1880, amended by act, 1884, tit. 16, 
ch. 121, sec. 2821; Woodward v. Barnes, 46 Vt. 336. 

63 Southworth v. Kimball, 58 Vt. 337. 

64 Hayes v. Virginia Mutual Protective Assn., 76 Va. 
228; Farley v. Tillar, 81 Va. 275. 

6 Washington Code, 1881, ch. 183, secs. 2396, 2398, 
p. 413. 

6 Washington Code Civil Procedure, sec. 6, p. 35. 

6’ Rader v. Neal, 138 W. Va. 378; Code, W. Va. (Ed. 
1891), ch. 66, sec. 15, p. 623. 





debts and separate earnings, judgment being 
rendered and enforced against her and her 
separate property as if unmarried, but in all 
other actions the husband must be joined, 
except where it is between husband and wife,® 
and in Wyoming any woman may, while 
married, sue and be sued in all matters re- 
lating to her property, person or reputation 
as if sole, without joining her husband, ex- 
cept where it would be necessary to join him 
if they were unmarried.” 
J. E. Weston. 
Rochester, N. Y. 


68 Wisconsin Ann. Stat. 1889, ch. 108, secs. 2845, 
2608. 
69 Wyoming Rev. Stat. 1387, ch. 2, tit. 28, sec. 


p. 417; Code Civil Procedure, sec. 2385. 
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READING FROM MEDICAL WORKS. 


BIXBY v. OMAHA & C. B. RAILWAY 
& BRIDGE CO. 


Supreme Court of Iowa, May 10, 1898. 


Medical works, being in technical language, cannot 
be read to the jury to show the symptoms of a disease; 
their admission not being authorized by Code, § 4618, 
declaring historical works, books of science or art, 
and published maps or charts presumptive evidence 
of “facts of general notoriety or interest therein 
stated.” 


Lapp, J.: This action is brought for injuries 
sustained by the plaintiff in a collision between a 
street car of the defendant and a train on the 
Chicago, Burlington & Quincy Railroad. The 
liability of the defendant appears to have been 
conceded at the trial, and the extent of the injury 
and the amount to be allowed as damages the only 
questions in controversy. There was some con- 
tusion of the skin and bruises, but these soon dis- 
appeared, and at the time of the trial there was 
no objective or external evidence of any injury. 
The theory of the plaintiff was that he had re- 
ceived a serious shock to his nervous system, and 
had symptoms indicating locomotor ataxia or some 
neurotic trouble. Dr. Barstow testified to such 
symptoms, while Drs. Jennings, Lacey, and 
Thomas insisted that there existed no signs of any 
disease. The plaintiff was permitted, over the 
objection of the defendant, to read in evidence 
extracts from ‘‘Pepper’s System of Medicine,’’ 
Vol. 5, under the heads, ‘‘Tabes Dorsalis, Loco- 
motor Ataxia,” ‘Morbid Anatomy,” and ‘‘Physi- 
ology;’’ from a work by Dr. Ranney under the 
heads ‘‘Nerve Cells and Nerve Fibers,”’ ‘Spinal 
Neurasthenia;°’ from a work by Dr. Hirt, entitled 
‘‘Diseases of the General Nervous System,”’ un- 
der the heads ‘‘Functional Neurosis,’’ ‘‘Diseases 
of the Pneumogastric Nerve,” and ‘‘Affections of 
the Air Passage Due to the Lesions of the Vagus; 
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also extracts from a lecture by S. Weir Mitchell 
on **Permanent Headache;*’ and from a lecture 
by Dr. H. B. Wood on >The Remote Effects of 
Traumatism, as Seen by the Neurologist.’”’ These 
works were admitted to be standard, but had not 
been quoted or cited as authorities by the physi- 
cians in giving their testimony. The portions 
read to the jury treated of the symptoms, and not 
the cure, of diseases, and might be fairly well un- 
derstood by those somewhat acquainted with the 
nomenclature of the medical profession. These 
extracts cover 24 pages of the abstract, and it is 
impractical to set them out. While they might 
aid the educated physician to a better under- 
standing of the matters discussed, we are satisfied 
their tendency was to mislead and confuse the 
jury. <A person of ordinary comprehension could 
not understand much of the language used, and 
would be in great danger of being misled by the 
grouping of symptoms. The learning of these 
works, if extracted by a skilled physician and ap- 
plied to the partioular case, and thus brought 
within the comprehension of the jurors, would 
doubtless have been of great assistance in ascer- 
taining the true condition of the plaintiff. But as 
they assume a technical knowledge on the part of 
the reader, and capacity to understand the rela- 
tive importance to be attached to symptoms, we 
think they could not be safely left to their inter- 
pretation and inferences. As said by Chief Jus- 
tice Shaw in Ashworth v. Kittridge, 12 Cush. 
193: ‘*Medical science has its own nomenclature, 
its technical terms and words of art, and also com- 
mon words used in a peculiar manner, distinet 
from their received meaning in the general use of 
the language. From these and other causes, a 
person not versed in medical literature, though 
having a good knowledge of the English language, 
would be in danger, without an interpreter, of 
misapprehending the true meaning of the author; 
whereas, a medical witness would not only give 
the fact of his opinion and the grounds on which 
it is formed, with the sanction of his oath, but 
would also state and explain itin the language 
intelligible to men of common experience.’’ The 
question is not whether the courts will use the 
helps of science in the investigation of truth. 
There is no controversy on that score. The au- 
thorities are agreed that the truths of the exact 
sciences, the established facts of history, and 
computations from fixed data may be proven by 
the works of reputable authorities. Worden v. 
Railway Co., 76 Iowa, 310, 41 N. W. Rep. 26; 
Gorman v. Railway Co., 78 Iowa, 509, 43 N. W. 
Rep. 303; Scagel v. Railway Co., 83 Iowa, 380, 49 
N. W. Rep. 990; Schell v. Plumb, 55 N. Y. 598; 
Mills v. Catlin, 22 Vt. 98. This is on the ground 
that all men assent to their correctness. But 
medicine belongs to the class known as inductive 
sciences. The data is constantly shifting with 
new discoveries, and the conclusion which may 
be considered sound to-day is repudiated to- 
morrow. A medical work may be standard this 
year and obsolete next. The opinion of the same 











author changes in the different editions. owing to 
new discoveries and a better understanding of 
symptoms. The very best works, aside from ob- 
servations, are largely made up of the opinions 
either of the author or of others compiled. Itisa 
well-known fact that physicians after research 
and investigation often differ radically. It was 
said in Clark v. State, 12 Ohio, 483, where the 
sanity of the Jefendant was involved, that **when- 
ever they have enlisted on the side of either party. 
or of some favorite theory, and one portion of the 
profession is placed in array against another, the 
difficulties mentioned in the passage above quoted 
are greatly multiplied, and, however honest or 
renowned for professional character the witnesses 
may be, such will be the conflict of their testi- 


mony, in nine cases out of ten, that it will be ut-° 


terly unsafe for a jury or court to follow or adopt 
the conclusions of either side.’’ If those learned 
in medicine are often unable to determine from 
the books the nature and extent of injuries and 
diseases, how shall the laymen be better informed 
by an examination of the books. The situation 
emphasizes the necessity of cross-examination 
and the use of an oath, not only that the theory 
contained in the books may be known and under- 
stood, but that practical skill may apply the 
science of medicine to each case. As said, not 
the use of the inductive sciences in the investiga- 
tion of truths, but the manner—the vehicle, as it 
were—by which results of research shall be con- 
veyed to the court and jury is involved. We 
think the safer practice is to rely upon the testi- 
mony of living witnesses of the medicinal pro- 
fession, who may bring the learuing and research 
of the books within the comprehension of the 
jurors, and the truths of science to the facts in 
each particular case. Indeed, the advocates of a 
contrary rule generally admit the necessity of ad- 
ditional safeguards, which may only be provided 
by legislation. See article by John Henry Wig- 
more in 26 Am. Law Rey. 390. The language of 
the Supreme Court of Michigan in People v. Hall, 
48 Mich. 482,12 N. W. Rep. 665, is so pertinent 
that we quote it with approval: ‘Scientific or 
expert testimony must be given by living wit- 
nesses who can be cross-examined concerning 
their means of knowledge, and can explain in 
language open to comprehension what is neces- 
sary for the jury to know. ‘The only legal reason 
for allowing the evidence of opinions is found in 
the presumption that an ordinary juryman or 
other person without special knowledge could not 
understand the bearing of facts that need inter- 
pretation. Medical books are not addressed to 
common )eaders, but require particular knowl- 
edge to understand them. Every one knows the 
inability of ordinary persons to understand or dis- 
criminate between symptoms or groups of symp- 
toms, which cannot always be described to those 
who have not seen them, and which, with slight 
changes and combinations, mean, something very 
different from what they mean in other cases. 
The cases must be very rare in which any but an 
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educated physician could understand detached 
passages at all, or know how much credit was due 
to either the author in general or to particular 
partsof hisbook. Ifjurors could be safely trusted 
with the interpretation of such books, it is hard 
to see on what principles witnesses would be re- 
quired. Scientific men are supposed to be able, 
by their study and experience, to give the general 
results accepted by the scientitic world, and the 
extent of their knowledge is tested by their per- 
sonal examination. But the continued changes of 
view brought about by new discoveries in most 
matters of science, and the necessary assump- 
tions by scientific writers of some technical 
knowledge in their readers, render the use of 
such works before juries—especially in de- 
tached portions and selected passages—not only 
misleading, but dangerous. The weight of 
authority, as well as of reason, is against their 
reception.”’ The exclusion of such evidence is 
approved on substantially the same grounds by 
the following among many authorities: Johnston 
y. Railroad Co., 22 S. E. Rep. 694, 95 Ga. 685; 
Folwer v. Lewis, 25 Tex. Supp. 380; Melvin v. 
Easley, 46 N. Car. 386; State v. O’Brien, 7 R. I. 
336; Epps v. State, 1 N. E. Rep. 491, 102 Ind. 539; 
Boyle vy. State, 57 Wis. 472, 15 N. W. Rep. 827; 
Reg. v. Taylor, 13 Cox Cr. Cas.77; Ware v. Ware, 
8 Me. 42; Tucker v. Donald, 60 Miss. 460; Ordway 
v. Haynes, 50 N. H. 159; Huffman vy. Click, 77 N. 
Car. 55; Payson vy. Everett, 12 Minn. 217 (Gil. 137); 
Collier v. Simpson, 5 Car. & P. 73; Harris v. 
Railroad Co., 3 Bosw. 7. 

Our conclusion is somewhat opposed to language 
contained in Bowman v. Woods, 1 G. Greene, 441. 
In that case a physician was sued for malpractice 
in an accouchement case, and in defense set up 
that he had followed the botanic system of prac- 
ticing medicine. It appears the plaintiff so knew 
in employing the defendant, and physicians were 
called to show that his treatment was in accord- 
ance with that system. They referred to certain 
standard works on potanic medicine, from which 
they claimed to have derived much of their pro- 
fessional knowledge. Such books were held ad- 
missible. If a physician is employed to treat a 
patient according to a certain system, and he does 
so, exercising ordinary skill therein, he has ful- 
filled his obligation. Now, in determining 
whether he has in fact followed that system, the 
books from which physicians of that school are 
shown to have derived their knowledge may be 
admissible, for these expound the very principles 
which he is alleged to have violated; and cer- 
tainly, under such circumstances, the books them- 
selves would be better evidence than quotations 
from them. In such a case a physician might 
refer to an author as justifying his conclusion 
that the treatment was or was not in accordance 
with his system, and as said in this case: “Being 
permitted to refer toand quote authors, we can 
see no good reason why they may not read the 
views and opinions of distinguished authors. The 
opinions of an author, as contained in his works, 














we regard as better evidence than the mere state- 
ment 6f those opinions by a witness, who testified 
as to his recollection of them.’’ The reasoning 
does not apply to a case where the school or sys- 
tem is not involved; for it is not the rule to permit 
the pbysieian to quote from medical works. See 
Boyle v. State, 57 Wis. 472, 15 N. W. Rep. 827; 
Com. y. Sturtivant, 117 Mass, 122; Ashworth v. 
Kittridge, supra; Marshall v. Brown, 50 Mich. 
148, 15 N. W. Rep. 55; People v. Wheeler, 60 Cal. 
581; Collier v. Simpson, supra. It seems, however, 
that, where the witness has referred to some med- 
ical authority to sustain the opinion he has ex- 
pressed, that authority may be introduced in evi- 
dence for the purpose of contradicting him. Pinney 
v. Cahill (Mich.), 12 N. W. Rep. 862; City of Ripon 
v. Bittel, 30 Wis. 619; City of Bloomington v. 
Shrock, 110 Il. 219. See, contra, Davis v. State, 
38 Md. 15. In State v. Howard. 10 Iowa, 101, the 
only point decided is that a medical work cannot 
be taken toa jury room. In Donaldson v. Rail- 
way Co., 18 Iowa, 280, the Carlisle tables are ad- 
mitted on the strength of the ruling in Bowman’s 
case. In Brodhead v. Wiltse, 35 Iowa, 429, it is 
held that section 4618 of the Code, adopted after 
the decision in the Bowman case, was not restric- 
tive in its effect, and rendered no evidence inad- 
missible which was admissible before, and that 
standard medical authorities are not the best 
evidence of what they teach, as was intimated in 
Bowman’s case. In Quackenbush v. Railway Co., 
73 Iowa, 458, 35 N. W. Rep. 523, the objection to 
the extract offered was that it was too indefinite, 
and this was overruled. In Peck v. Hutchinson, 
88 Iowa, 320, 55 N. W. Rep. 511, the objection 
was simply that the medical work offered was an 
old edition, and its introduction was held to be 
without prejudice. We do not think Bowman’s 
case decisive of the question now before us, and 
certainly no other can be so construed. In Ala- 
bama alone are medical works received in evi- 
dence. Stoudenmeier v. Williamson, 29 Ala. 558, 
followed in the subsequent cases of Merkle v. 
State, 37 Ala. 139, and Bales v. State, 63 Ala. 30. 
In the first of the above cases the issue involved 
the breach of warranty in the sale of a slave. 
That the objections to the admissibility of such 
evidence are not answered is evident from the 
following quotation, which is not consistent with 
the rule we adopted: ‘‘The brief period of human 
life will not allow one man, from actual observa- 
tion and experience, to acquire a complete knowl- 
edge of the human system and its diseases. 
Professional knowledge is in a great degree 
derived from the books of the particular profes- 
sion. In every step the practitioner takes, he is, 
perhaps, somewhat guide’ by the opinions of his 
predecessors. His own scientific knowledge is, 
from the necessities of the case, materially formed 
and molded by the experience and learning of 
others. Indeed, much of the knowledge we have 
upon all subjects, except objects of sense, is de- 
rived from books and our associations with men. 
It is the boast of this age of advancing civilization 
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that, aided and facilitated by the printer’s art, the 
collected learning of past ages has been trans- 
mitted to us. Shall we withhold the benefits of 
this heritage from the contests of the court room? 
We think not.” 

The appellee insists these treatises were admis- 
sible under section 4618 of the Code, which is as 
follows: ‘‘Historical works, books of science or 
art, and published maps or charts, when made by 
persons indifferent between the parties, are pre- 
sumptive evidence of facts of general notoriety of 
interest therein stated.’’ As said in Brodhead v. 
Wiltse, supra, the purpose of the legislature was 
to extend the rule of evidence rather than to re- 
strict it. This extension is limited, however, by 
the words, *‘facts of general notoriety or interest 
therein stated.’’ The Supreme Court of California 
in construing a statute identical with ours, except 
the last two words are omitted, used this lan- 
guage: ‘*What are facts of general notoriety and 
interest? We think the terms stand for facts of a 
public nature, either at home or abroad, not ex- 
isting in the memory of men, as contradistin- 
guished from facts of a private nature, existing 
within the knowledge of living men, and as to 
which they may be examined as witnesses. It is 
of such public facts, including historical facts, 
facts of the exact sciences, and of literature or art, 
when revelent to a cause, that, under the provis- 
ions of the Code, proof may be made by the pro- 
duction of books of standard authority. * * * 
Such facts invlude the meaning of words and 
allusions which may be proved by ordinary dic- 
tionaries and authenticated books of general liter- 
ary history, and facts in the exact sciences, 
founded upon conclusions reached from certain 
and constant data, by processes too intricate to be 
elucidated by witnesses when on examination.”’ 
Gallagher v. Railway Co., 67 Cal. 13, 6 Pac. Rep. 
869. We think this the correct interpretation of 
this section, and that it does not authorize the ad- 
mission of medical treatises. This identical 
question was before the United States Circuit 
Court of Appeals for this circuit in Railway Co. 
v. Yates, 25 C. C. A. 103, 79 Fed. Rep. 584, and in 
a clear and exhaustive opinion a like conclusion 
reached. See, also, Van Skike v. Potter (Neb.), 
73 N. W. Rep. 295. ‘The exceptions to the other 
rulings on the admissibility of evidence are with- 
out merit. The other errors assigned are not 
likely to arise upon another trial. Reversed. 


NoTre.—Experts are permitted to express opinions 
on subjects connected with their particular depart- 
ments of science or of art, although their opinions are 
based on information derived by them from the study 
of books and not from their own experience or ob- 
servation of like cases. They are also permitted to 
refresh their memories by the use of standard au- 
thors. Rogers on Expert Testimony, 390; Huffman v. 
Click, 77 N. Car. 555. Buta marked distinction exists 
between permitting a witness to refresh his memory 
by reference to an authority or writing, and the in- 
troduction of the writing itself into evidence. An 
equally marked distinction exists between the admis- 
sibility of opinions based on the study of authorities 





or standard writings, and the reception of the writ- 
ings themselves in evidence. The question has there- 
fore arisen whether scientific works are themselves 
admissible in evidence. It is quite clear that there 
are certain scientific works to which the question al- 
luded to does not relate, and concerning the admissi- 
bility of which in evidence no doubt exists. These 
are books that relate to the exact sciences or such as 
by long use in the practical affairs of life have come 
to be recognized by all having occasion to use them as 
standard and unfailing authority in determining the 
action of such persons. To this class belong almanacs, 
astronomical calculations, tables of logarithms, 
mortuary tables, tables of weights and measures and 
of currency, chronological tables, interest tables and 
annuity tables. Tucker v. Donald, 60 Miss. 460; 
Gallagher v. Market Street Ry. Co., 67 Cal. 18; Vicks- 
burg, ete. R. Co. v. Putnam, 118 U. S. 554; MceKeigue 
v. City of Janesville, 68 Wis. 59; Donaldson v. Missis- 
sippi, etc. R. Co., 18 Iowa, 281; Schell v. Plumb, 55 
N. Y. 598; Sauter v. New York Cent. & H. R. Co., 13 
N. Y. Sup. Ct. 451; People v. Security Life Ins. Co., 78 
N. Y. 114; Central Railroad v. Richards, 62 Ga. 306; 
McDonald v. Chicago, ete. R. Co., 26 Iowa, 124; 
Worden v. Humeston, etc. R. Co., 76 Iowa, 310. But 
it is evident that a distinction may properly be taken 
between standard works on exact sciences and similar 
works on inexact sciences, and that it does not neces- 
sarily follow that because the former are received in 
evidence that the latter should be likewise admitted. 
So far as England is concerned, the question seems to 
be regarded as having been definitely settled against 
their admissibility, in 1831, in the leading case of 
Collier v. Simpson, 5 Car. & P. 78. The earliest 
case in the United States recognizing the right to in- 
troduce medical treatises in evidence seems to have 
been decided in lowa, in 1848. Bowman v. Woods, 1 
G. Green, 441. Later cases decided by the lLowa 
court in 1865 and again in 1887 seem to follow the 
Bowman case. Donaldson v. Mississippi, etc. K. Co., 
18 Iowa, 291; State v. Winter, 72 Iowa, 627. In a case 
decided in 1878 the same court held that the trial 
court had not been guilty of error in excluding from 
evidence a certain herd book saying that ‘‘without 
some proof that its correctness was recognized by 
cattle breeders” it was clearly inadmissible. Craw- 
ford v. Williams, 48 Lowa, 247. It therefore appears 
that the opinion of the court in the principal case, 
though doubtless, as will be shown hereafter, in ac- 
cord with the weight of authority in this country, is 
something of a departure from the previous decisions 
of that court. In Alabama it has been held, and 
seems to be the law of that State, that standard med- 
ical books can be admitted in evidence. Stoudenmeier 
v. Williamson, 29 Ala. 558; Merkle v. State, 37 Ala. 
139; Bates v. State, 63 Ala. 30. With these exceptions 
the courts of all States have held in accordance with 
the doctrine of the principal case. The Supreme 
Court of California decided that medical books are 
inadmissible in evidence. People v. Wheeler, 60 Cal. 
581; Gallagher v. Market Street Ry. Co., 67 Cal. 13. It 
has also been held by the courts of Indiana (Carter v. 
State, 2 Ind. 619; Epps v. State, 102 Ind. 539), Illinois 
(City of Bloomington v. Shrock, 110 Ill. 219), Kansas 
(State v. Baldwin, 36 Kan. 2), Maine (Ware v. Ware, 
8 Me. 42), Maryland (Davis v. State, 388 Md. 15; Mutual 
Life Insurance Co. v. Bratt, 55 Md. 200), Massachusetts 
(Commonwealth v. Wilson, 1 Gray, 387; Common- 
wealth v. Sturtivant, 117 Mass. 122; Commonwealth v. 
Brown, 121 Mass. 69; Commonwealth v. Marzynski, 
149 Mass. 68), Michigan (Pinney vy. Cahill, 48 Mich. 
584; People v. Hall, 48 Mich. 486; Marshall v. Brown, 
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50 Mich. 149; People v. Millard, 58 Mich. 63), Mis- 
sissippi (Tucker v. Donald, 60 Miss. 460), New Hamp- 
shire (Dole v. Johnson, 50 N. H. 452), North Carolina 
(Melvin v. Easley, 1 Jones Law, 338; Huffman v. 
Click, 77 N. Car. 55), Rhode Island (State v. O’Brien, 
7 R. I. 336), and Wisconsin. Stilling v. Town of 
Thorp, 54 Wis. 528; Boyle v. State,57 Wis. 472; Soquet 
y. State, 72 Wis. 659: Krenziger v. Chicago, ete. R. 
Co., 78 Wis. 158. It must be admitted that the rule 
declaring inadmissible medical treatises is supported 
by the better reason, and that the few cases which an- 
nounce the contrary principle have been unwisely de- 
cided. The objections to the reception of such books 
in evidence have been concisely and forcibly stated by 
a distinguished writer, as follows: ‘In the first place, 
a sound induction last year is not necessarily a sound 
induction this year, and, as a matter of fact, works of 
this class, when they do not become obsolete, are al- 
tered, in material features, from edition to edition, so 
that we cannot tell, in citing from even a living author, 
whether what we read is not something that this very 
author now rejects. In the second place, if such books 
are admitted as a class, those which are compilations 
must be admitted as well as those which contain the 
result of original research; the purely speculative 
must come in side by side with the empirical; so that 
if such treatises are admitted at all, it will be impos- 
sible to exclude those which are secondary evidence 
of the facts they state. Inthe third place, such books, 
without expert testimony, cannot generally be pointed 
to the concrete case; with expert testimony; they be- 
come simply part of such testimony, and lose their in- 
dependent substantive character as books. In the 
fourth place, the authors of such books do not write 
under oath,and hence the authorities on which they 
rest cannot be explored, nor their processes of rea- 
soning tested. Lastly such books are at best hearsay 
proof of that which living witnesses could be pro- 
duced to prove.” 








JETSAM AND FLOTSAM. 


CITIZENSHIP OF CHINAMAN BORN IN UNITED STATES. 


There has been recently rendered in the Supreme 
Court of the United States, in United States v. Wong 
Kim Ark, 18 Sup. Ct. Rep. 457, a decision upon the old 
question of the citizenship of persons born within the 
limits of the United States of alien parents. It ap- 
pears to be the first time that this question has been 
directly decided in this court, although it has fre- 
quently been incidentally involved in previous cases; 
and the rule here laid down is apparently a ratifica- 
tion of the decisions heretofore reached in the various 
State and circuit courts. The individual whose citi- 
zenship was under discussion was of Chinese extrac- 
tion, and claimed the rights of a citizen by reason of 
birth here. The court deals with the question very 
exhaustivelv, and laying its foundation upon the as- 
sumption that the common-law rule of England that 
“every child born in England of alien parents isa 
natural born subject, unless the child of a public min- 
ister of a foreign State, or an alien enemy,” was in 
force in the colonies at the time of the Declaration of 
Independence, and prevailed in the United States 
thereafter, holds that this rule is but re-enacted in 
the Civil Rights Act of 1866, and in the fourteenth 
amendment. 

Although hopelessly in the minority, Chief Justice 
Fuller, with whom Mr. Justice Harlan agrees, dis- 
sents from this opinion, and, upon what appears to be 
the better view, holds that the common law of En- 





gland does not control the question under discussion. 
He very aptly shows that if the English rule governs, 
then all children born abroad of American citizens, 
since the enactment of the fourteenth amendment, be- 
come by such birth subjects of the country wherein 
they are born, and in order to become American citi- 
zens must be naturalized as any other alien. But the 
English rule emphatically denies the right to change 
one’s allegiance; while the United States has always 
upheld the right of expatriation. Moreover, in this 
country, the alien must be permanently domiciled, 
while in Great Britain birth during mere temporary 
sojourn is sufficient to render the child a British sub- 
ject. 

But both by our treaty with China and by statute, 
the right of citizenship is forbidden to this applicant. 
To put upon the fourteenth amendment the construc- 
tion urged by the majority of the court is to “override 
both treaty and statute.” The exercise of the right 
of deportation which we also have would under this 
construction cause the permanent separation of many 
families. 

The fourteenth amendment was founded on the act 
of 1866, which contained the words, ‘‘and not subject 
to .any foreign power.’”’ But these words were not 
necessary to shut out the children of public ministers 
of foreign States nor alien enemies, since by their 
birth they were not ‘subject to the jurisdiction 
thereof;’”? hence they must have been inserted to ex- 
clude the children born here of resident aliens.— Yale 
Law Journal. 
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Medical Jurisprudence: of Insanity or Forensic Psy- 
chiatry, By S. V. Clevenger, M. D., with an Ex- 
haustive Presentation of the Judicial Decisions 
upon the Subject, By F. H. Bowlby, Counselor at 
Law, of the Publishers’ Editorial Staff. Volumes 
1 and2. 1898. The Lawyers Co-operative Pub- 
lishing Company, Rochester, New York. 

The Canadian Annual Digest (1897) of the Canadian 
Cases Decided by the Judicial Committee of the 
Privy Counsel during the year. With Tables of 
the Cases Digested and Cases Affirmed, Reversed 
or Specially Considered, by Charles H. Masters, 
Barrister-at-Law, Reporter of the Supreme Court 
of Canada, and Charles Morse, LL. B., Barrister- 
at-Law, Reporter of the Exchequer Court of 
Canada. Toronto: Canada Law Journal Com- 
pany, 1898. 








HUMORS OF THE LAW. 


A man came into the office of a young lawyer ina 
western city, and stated his case as follows: 

“T was walking along the street, and I had with me 
a dog—a very valuable dog he was very: Oh, he was a 
beauty—thoroughbred, you see. Well, sir, one of 
these here linemen was up on a telegraph pole, and 
do you know the feller got careless and let go, an’ 
down he come, and by , sir, he killed that air 
dog.”’ 

‘*Was the man himself killed?” 

**Well, I should say he was. Now, whatI want to 
know, young man, is, does the law give me any rem- 
edy against that air feller’s widder for the value of 
the dog?”’ 
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1. ADULTERATION—Skimmed Milk.—Act June 26, 1895 
(P. L. 317), ‘‘An act to provide against the adulteration 
of food,” though providing: ‘‘An article shall be 
deemed to be adulterated: (a) In the case of food: (3) if 
any valuable or necessary constituent or ingredient 
has been wholly or in part abstracted from it,”—does 
not authorize convictiou of one who, under the de- 
scription of “skimmed milk,” sells milk from which 
the cream has been taken by separator process, known 
as the ‘‘centrifugal method,” though thereby more 
cream is extracted than by the old fashioned skim- 
ming process.—COMMONWEALTH V. HUFNAL, Penn., 39 
Atl. Rep. 1052. 

2. ADVERSE POSSESSION—Taxes.—Code Civ. Proc. § 
325, requires claimants holding by adverse possession 
to pay all taxes levied and assessed upon the land dur- 
ing the period in which they hold adversely: Held, 
that the statute did not require the payment of taxes 
assessed before the occupancy, and levied afterwards, 
but only such taxes as were both levied and assessed 
during the occupancy.—ALLEN Vv. McKay, Cal., 52 Pac. 
Rep. 828. 

3. APPEAL—Compliance with Judgment.— Mandamus 
having been granted against a county court compel- 
ling it to levy an additional tax for school purposes, 
and it having done so in accordance with the terms of 
the writ, no appeal can be taken from the judgment 
awarding the writ.—JACKSONVILLE SCHOOL DIST. Vv. 
CROWELL, Oreg., 52 Pac. Rep. 693. 

4. APPEAL—Reversal.—A general judgment of reversal 
will not justify the trial court in dismissing a petition 
of intervention which preseuted the issues on which 








the antecedent trial had been had.—DICKSON V. First 
NaT. BANK OF LONGMONT, Colo., 52 Pac. Rep. 745. 


5. APPEALABLE ORDER—Appointment of Receiver.,— 
An order appointing a receiver is a final judgment, 
within the meaning of section 9, art. 8, of the State 
constitution, and is appealable. In determining 
whether an order is appealable, its effects upon the 
rights of the parties will be considered, rather than 
the stage of the litigation at which it was made.—CiTy 
OF OGDEN CITY V. BEAR LAKE & RIVER WATER- WORKS 
& IRRIGATION Co., Utah, 52 Pac. Rep. 697. 


6. ATTACHMENT— Unliquidated Damages.—An action 
to recover a loss which a seller agreed to stand good 
for,and which was caused by the buyer being com. 
pelled to sell the goods at a reduced price, because 
they were damaged, is one for liquidated damages, 
and an attachment will lie therefor.—FOUSHEE V. 
OWEN, N. Car., 29S. E. Rep. 770. 


7. ATTORNEY—Disbarment — Libel in Brief.—An at- 
torney who writes, files, and publishes in the court of 
appeals a brief containing that which amounts, in law, 
to a false, scandalous, and malicious libel upon pre 
siding judges of the circuit court, may be disbarred 
therefor by the circuit court. — UNITED STATES y. 
GREEN, U.S.C. C., D. (Colo.), 85 Fed. Rep. 857. 

8. ATTORNEY AND CLIENT—Authority.— Where a party 
is represented by an attorney of record, he cannot 
himself assume control of the case. Therefore an ex- 
tension of time to answer granted by plaintiff is in- 
valid, and a refusal to set aside a judgment by default 
entered after the time granted by the court had ex- 
pired, on the application of plaintiff’s attorney, was 
not an abuse of discretion.—WYLLIE V. SIERRA GOLD 
Co., Cal., 57 Pac. Rep. 809. 

9. BanKs—Licenses—Constitutional Law.—Pol. Code, 
§ 4061, imposing a license on banks, is not in conflict 
with Const. art. 15, § 11, providing that “no company or 
corporation formed under the laws of any other coun. 
try, State or territory, shall have “any greater rights or 
privileges than those possessed or enjoyed by corpo- 
rations of the same or similar character created under 
the laws of the State,” though the national banks or- 
ganized under the United States laws are not subject 
to the payment of such license.—STATE Vv. THOMAS 
CRUSE SAV. BANK, Mont., 52 Pac. Rep. 733. 


10. BANKING BUSINESS.—Obtaining, negotiating, and 
guarantying mortgage loans is not a banking business. 
—KIGGINS V. MUNDAY, Wash., 52 Pac. Rep. 855. 

1l. BENEVOLENT SOCIETY—Change of Beneficiary.— 
Where a holder of a certificate in a mutual benefit so- 
ciety desires to change the beneficiary therein, and 
does all that he is required to do by the laws of the so- 
ciety, and ther dies before the change is completed, a 
court of equity will decree the payment of the money 
the same as if the desired change had been fully com- 
pleted in the lifetime of the assured. — HEYDORF V. 
CONRACK, Kan., 52 Pac. Rep. 700. 

12. BENEVOLENT SOCIETY—Insurance—Beneficiaries. 
—Where the assured desired to change the beneficiary 
named in his benefit certificate, and for-that purpose 
surrendered it, and procured a new one, payable to the 
substituted beneficiary, the fact that the substitution 
was effected without complying with all the formali- 
ties required by the association will not avail the bene- 
ficiary named in the old certificate, where the associa- 
tion made no objection thereto.—SCHARDT v. SCHARDT, 
Tenn., 458. W. Rep. 340. 

13. BILLS AND NOTES — Accommodation Indorser.— 
An accommodation indorser of a promissory note, 
sued jointly with the maker thereof, was not dis- 
charged merely because the plaintiff, after an entry of 
‘‘default” had been made upon the judge’s docket, 
permitted one or more ternis to elapse before entering 
up a final judgment in the case.—HALL V. Pratt, Ga., 
298. E. Rep. 764. 

14. BILLS AND NoTES—Defenses.—It cannot be set up 
as a defense to notes that they were given in aidofa 
fraudulent combination between the maker and payee 
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to cheat the payee’s creditors.—SELBY V. CasE, Md., 39 
Atl. Rep. 1041. 

15. BILLS AND NOTES—Negotiability.—A stipulation 
in a promissory note for the payment of an attorney’s 
fee for collection does not affect its negotiability.— 
OLIFTON Vv. BANK OF ABERDEEN, Miss., 23 South. Rep. 
394. 

16. CARRIERS—Passepgers — Tickets. — Plaintiff pur- 
chased a ticket from defendant’s agent at a station. 
By mistake, the agent did not give him a proper 
ticket. The conductor of defendant’s train would not 
receive the ticket, and, on plaintiff’s refusing to pay 
fare, the train was stopped about a mile from the sta- 
tion, and plaintiff was made to get off: Held, that the 
railroad company wes liable to plaintiff for his dam- 
ages.—HOT SPRINGS Ry. Co. V. DELONEY, Ark, 458. W. 
Rep. 351. 


17. CHATTEL MORTGAGE — Consideration. — A chattel 
mortgage taken to secure a pre-existing debt under an 
agreement to extend the time of payment is based ona 
sufficient consideration to entitle the mortgagee, with- 
out notice of a prior unrecorded mortgage, to a prior- 
ity.—McCKINNEY V. WILLIAMS, Tex., 45S. W. Rep. 335. 


18. CHATTEL MORTGAGE—Insecurity Clause.—Clauses 
in a chattel mortgage providing for the mortgagee 
taking possession of the property at any time when 
she should consider the debt thereby secured unsafe, 
or when, from any cause, in her opinion the security 
should become inadequate, confer no arbitrary power 
upon the mortgagee; but, on the contrary, such power 
may only be exercised when reasonable grounds exist 
for the mortgagee to feel unsafe or insecure, The 
right of the mortgagee to judge for himself of the con. 
ditions rendering the security unsafe is subject to this 
limitation: that his judgment of the insecurity must be 
exercised in good faith, and upon good grounds or 
probable cause; and such insecurity or unsafety bas 
reference to a cause or causes arising or produced 
subsequent to the making of the mortgage.—BROOK V. 
BaYLsess, Okla., 52 Pac. Rep. 738. 


19. CONTRACTS—Construction.—The owners of goods 
under attachment procured the assent of creditors to 
settle. A written statement was signed by theowners, 
wherein certain things which another signing the 
statement would do were set out, which person agreed 
orally to furnish money to pay the creditors, and gave 
the first creditor his covenant to pay the others: Held, 
that the contract was not limited to the written state- 
ment.—BANEWUR V. LEVENSON, Mass., 50 Pac. Rep. 10. 


20. CONTRACT WITH FIRM — Dissolution.—Th3 owner, 
contracting with two partners for the erection of a 
building, will not be deemed to discharge one of the 
contractors simply because they dissolve their part- 
nership, and the owner makes one of the payments to 
the partner charged by the dissolution with the com- 
pletion of the building con:racts of the firm, and au- 
tho1ized by the other partner to receive such pay- 
ment. Novation is never presumed, and the discharge 
of neither of the contractors can be inferred from the 
owner’s action.—Rev. Civ. Code, arts. 2185, 2186, 2190, 
2192, et seg.—MUT. BUILD. & HOMESTEAD ASSN. V. 
FIDELITY & DEPOSIT CO. OF MARYLAND, La., 23 South. 
Rep. 405. 

21. CONVERSION — Pleading.—When, in an action for 
damages for the conversion of personai property, the 
petition alleges ownership generally, but the reply ad- 
mits the ownershipto be special, as that of a mort- 
gagee, such change of allegations constitute a depart- 
ure in pleading; and, inasmuch as a plaintiff can re- 
cover only upon the cause of action stated in his peti- 
tion, an objection to evidence under the repuguant 
matter stated in the reply should have been sustained. 
—JOHNSON V. STATE BANK OF SENECA, Kan., 52 Pac. 
Rep. 860. 

22, CORPORATIONS — Excessive Indebtedness.—Under 
the Illinois statute making the officers and directors of 
a corporation, assenting thereto, personally liable for 
excess of indebtedness over capital stock (Rev. St. ch. 





82, § 16), such liability is secondary only, being condi 
tional on the existence of a deficiency after the corpo- 
rate assets are exhausted. Itis also a joint liability, 
and limited tothe pro rata share necessary to make 
good the deficit when known, and when all the con- 
tributors to the fund and the amount and value of 
their shares are ascertained. Hence, to determine the 
amount of their liability, an accounting is necessary, 
and the proceeding must, accordingly, be in equity, 
and the corporation is an indispensable party.—JaAMES 
H. Rice Co. v. LIBBEY, U. 8S. C. C., E. D. (Wis.), 85 
Fed. Rep. 821. 

23. CORPORATIONS — Transfer of Stock in National 
Bavk.—A stockholder in a national bank, with knowl- 
edge that the bank is in a failing condition, cannot 
make a voluntary transfer of his stock to one finan- 
cially irresponsible, and thereby escape liability for 
assessments.—_BaKER V. REfvES, U. S. OC. C., D. 
(Wasb.), 85 Fed. Rep. 837. 


24. COUNTY COMMISSIONERS — Employment of Attor- 
neys.— Under the statute empowering the county board 
of supervisors to employ counsel to assist the district 
attorney in prosecuting and defending suits to which 
the county isa party, such board cannot hire an out- 
side attorney to prosecute actions to recover license 
taxes and assist county officers by advice on such mat- 
ters.—MERCED County V. COOK, Cal., 52 Pac. Rep 721. 


25. COUNTY WARRANTS — Assignment.—County war~ 
rants are assignable, but they possess none of the 
characteristics of negotiable commercial paper; the 
county’s liability thereon being the same tothe as- 
signee as tothe original payee.—PEOPLE V. BOARD OF 
CoMRS. OF R10 GRANDE Counry, Colo., 52 Pac. Rep. 749. 


26. CourTs—Jurisdiction—Appeal.—An agent cannot 
on appeal first object that his undisclosed principal 
was joined with him, after discovery, as a co-defend- 
ant.—DUFOUR V. CHAPOTEL, Miss., 23 South. Rep. 387.- 


27. CRIMINAL LAw—Homicide—Self-defense.—The de 
fense in a murder trial being that the accused shot and 
killed the deceased under the fears of a reasonable 
man that his own life was in danger, and there being 
evidence in behalf of the accused tending to show that 
immediately before the homicide was committed, the 
deceased, upon provocation by words alone, placed 
his hand behind him, and advanced upon the accused, 
it was erroneous to reject evidence offered to show 
that the deceased habitually and notoriously carried a 
pistol, and that this was known to the accused. This 
is true whether upon the occasion of the homicide the 
deceased actually had upon bis person a concealed 
pistol or not. Such evidence is, in such a case, admis- 
sible, however solely for the purpose of determining 
whether or not the killing was really done under the 
influence of reasonable fears.— DANIEL V. STATE, Ga., 
298. E. Rep. 767. 

28. DEED—Covenants Running with the Lands.—Un- 
der Rev. St. 1895, art. 633, providing that the word 
“grant” or ‘‘convey” in a conveyance of land js an im- 
plied covenant, unless restricted by express terms 
in the conveyance, that the grantor has not conveyed 
title to any other person, and that itis free from in- 
cumbrance, and providing that such covenants may be 
sued on the same as if they had been expressly inserted 
in the conveyance, a covenant against incumbrances 
runs with the land.—TaYLor V. LANE, Tex., 45 8. W. 
Rep. 317. 

29. DEED — Mistake in Description.—Where plaintiff 
claimed that a deed by mistake conveyed land out of 
the northwest section of a survey, instead of out of 
the southwest section, the fact that the land in the 
southwest section bad been sold by the grantor pre- 
vious to the sale to plaintiff strengthens the conclusion 
that the conveyance of the northwest section was in- 
tentional.— HATCHER V. STIPE, Tex., 45 S. W. Rep. 329. 

30. DEED—Tax Deed—Acknowledgment.—A tax deed 
in form prescribed by statute, as well as a proper deed 
between parties, may convey title without being either 
acknowledged or recorded; and the objection to the 
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admissibility of such a deed in evidence, on the ground 
that it did not appear therefrom that its execution had 
been acknowledged, or thst it had been recorded, is 
properly overruled.—ELLIS V. CLARK, Fla., 23 South. 
Rep. 410. 

31. EASEMENTS OF LIGHT AND AIR.—Under the com- 
mon law, as adopted in California, a grant by deed of 
premises does not carry with itan implied easement 
to light and air over contiguous land retained by the 
grantor.—KENNEDY Vv. BURNAP, Cal., 52 Pac. Rep. 843. 


32. EMINENT DOMAIN—Taking Property Without Com- 
pensation.—A county, in establishing highways for 
public convenience, constructed a free bridge, upon a 
new route,so as to divert travel from atoll bridge 
upon a turnpike owned by a corporation holding a 
charter from the State. This charter gave the corpo- 
ration no exclusive privileges. The corporation sued 
the county for damages, claiming that the erection of 
the free bridge injured it, by taking its property for 
public purposes without just compensation: Held 
that, since the county had the right to establish the 
free bridge, the diverting ofthe travel from the toll 
bridge was not a “taking” of property without just 
compensation, within the meaning of Const. 1870, art. 
1, § 21.—CLARKSVILLE & R. TURNPIKE CO. V. MONTGOM- 
ERY County, Tenn., 458. W. Rep. 345. 


33. ESTOPPEL—Note—Forged Signature.—A note was 
renewed by the maker, forging the signatures of his 
sureties. After its maturity, and without considera- 
tion, the sureties promised to pay, under apprehen- 
sion that they had signed. The payee was not induced 
by the promise to do or omit to do anything to his dis- 
advantage: Held, that they were not estopped to 
deny the genuineness of the signature.—BAaRRY V. 
KIRKLAND, Ariz., 52 Pac. Rep. 771. 


34. EVIDENCE — Best and Secondary Evidence.— 
Where, in replevin, the conversion complained of oc- 
curred some time between two dates, and during that 
time the titleto the property passed through several 
persons by bills of sale, finally passing to plaintiff, the 
several bills of sale must be introduced as evidence of 
plaintiff’s title, or their absence accounted for before 
their contents can be shown by parol testimony.— 
PRICE V. WOLFER, Oreg., 52 Pac. Rep. 759. 

35. EVIDENCE—Receipts — Payment.—A statement of 
account, indorsed ‘‘Rec’d payment by note due June 
17,” is sufficient evidence to support a finding that the 
account was paid by the note, and should prevail, un- 
less overcome by clear and satisfactory evidence to the 
contrary.—JENNE V. BURGER, Cal., 52 Pac. Rep. 706. 

36. EXECUTION—Interest in Land Subject to.—Where, 
ina sale of land, the vendor delivers to the vendeea 
bond for titles, conditioned to make titles upon the de- 
livery to the vendor of certain described personal prop- 
erty, until such property is delivered or tendered the 
vendee has no interest in the land subject to levy and 
sale.—BRADWELL V. BANK OF BAINBRIDGE, Ga., 298. E. 
Rep. 756. 

37. EXECUTORS—Appointment.—Where two persons 
are named as executors in a will, and one renounces 
his right of appointment at the reqnest of the other, 
he is not estopped from retracting such renunciation, 
and claiming appointment at any time before letters 
have been issued.—IN RE TRUE’S ESTATE, Cal., 52 Pac. 
Rep. 815. 

38. FEDERAL CouRTS — Alienage of Parties.—Under 
the Canadian statute declaring that a married woman 
‘shall within Canada be deemed to be a subject of the 
State of which her husband is for the time being a sub- 
ject,” a woman who marries a British subject domiciled 
in Canada, and lives there with him, becomes an alien, 
as respects the United States, so as to enable her to sue 
ina federal court.—JENNS Vv. LANDES, U. S. C.C., D. 
(Wash.), 85 Fed. Rep. 801. 

39. FEDERAL CourTs—Jurisdiction of Supreme Court. 
—The averment, in an action in a State court, that a 
statute of Illinois was unconstitutional and void, must 

e taken as referring to the constitution of that State, 





and not as setting up a claim of conflict with the con. 
stitution of the United States, so as to invoke the juris. 
diction of the supreme court.—KIPLEY V. PEOPLE oF 
ILLINOIS, U. 8.8. C., 188. C. Rep. 550. 

40. FIDELITY INSURANCE—Interpretation of Bond.—A 
provision in a fidelity insurance bond that the insur. 
ing company shall be notified of any act by the em. 
ployee Which may involve a loss for which the company 
is responsible, ‘‘as soon as practicable after the occur. 
rence of such act shall have come to the knowledge of 
the employer,” does not require notice unless the bank 
had knowledge, not simply suspicion, of the existence 
of facts which would justify a careful and prudent 
man in charging another with fraud or dishonesty.— 
AMERICAN SURETY CO. OF NEW YORK V. PAULY, U.S. 8. 
C.,18S. C. Rep. 553. 

41. FIXTURES—What Constitutes. — Where a water 
wheel and shafting were reserved in a conveyance of 
factory premises, and no limit was fixed in which they 
could be removed, the grantor did not lose his right to 
remove them by allowing them to remain attached to 
the factory for more than two years and to be used by 
the grantee.—STRAW V. STRAW, Vt., 39 Atl. Rep. 1095. 

42. FRAUDULENT CONVEYANCES—Husband to Wife.— 
The fact that no note or other memorandum was given 
for money advanced by a wife to her husband, and 
that in the latter’s will he provided for the repayment 
of said money, which he spoke of as that ‘‘given” him, 
does not show that there wus no debt arising out of 
the transaction, where the husband had written the 
will without the aid of counsel, and had probably used 
the word ‘‘given” as an equivalent for “delivered.”— 
DRESSER V. ZABRISKIE, N. J., 39 Atl. Rep. 1066. 


43, FRAUDULENT CONVEYANCES—Husband and Wife.— 
An alleged promise to convey real estate in considera- 
tion of marriage was incorporated in an ordinary love 
letter, the precise language used depending on the ac- 
curacy of the memory of the husband and wife, she 
having destroyed the letter after the marriage. The 
promise made was years after they were engaged to be 
married, and they did not regard it at the time as a 
consideration for the marriage. No conveyance was 
made to the wife until the husband was pressed with 
the debt which constituted the basis of the judgment 
against him, and then for only a nominal money con- 
sideration: Held, that fromthe vague nature of the 
contract, and the lack of proof that it formed any con- 
sideration for the marriage, even if it was taken out of 
the statute of frauds,the conveyance should be set 
aside, and the land subjected to complainant’s judg- 
ment.—LE PaRD V. RUSSELL, N. J., 39 Atl. Rep. 1059. 


44. FRAUDULENT CONVEYANCE BY HUSBAND.—A trans- 
fer of property made by a husband to defeat the rights 
of his wife as heir, he reserving control of the property 
during his life, will be set aside in equity after his 
death upon the application of the widow.—SMITH V. 
SMITH, Colo., 52 Pac. Rep. 790. 

45. GIFT FROM WIFE—Presumptions.—Civ. Code, § 158, 
empowers either husband or wife to transact with the 
other, subject to the general rules controlling the ac- 
tions of persons occupying confidential relations, as 
defined in the title on trusts. Section 2235 declares 
that all transactions between a trustee and beneficiary, 
by which the former obtains any advantage, are pre- 
sumed entered into under undue influence: Held, that 
& gift by a wife to a husband would be presumed made 
under undue influence, so that in an action by the wife 
to recover money claimed to have been loaned to the 
husband, the latter, claiming that it was a gift, must 
disprove such influence.—WHITE V. WARREN, Cal., 52 
Pac. Rep. 723. 

46. GIFTS INTER VIVOS.—In an action to decide the 
ownership of an account at a savings bank, the entry 
inthe pass book read: “Mand J, jointowners. Pay- 
able to the order of either, or the survivor.” It ap- 
peared that the former was the aunt of the latter; that 
she was a domestic in a family who were inthe habit, 
when opening an account in a savings bank, to put a 
econd name on the bank book as a matter of conven- 
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ience in case of illness; that the deposit was the bulk 
of her savings for years; that the niece never obtained 
possession of the pass book until after her aunt’s 
death, that the aunt made a will, which would be of 
no effect if she intended to give the deposit in the bank 
to her niece: Held, that there was no such delivery as 
is necessary to make a valid gift inter vivos.—GORMAN 
v. GORMAN, Md., 39 Atl. Rep. 1038. 

47. GUARANTY—Indemnity—Remedy of Creditor.—An 
absolute deed was executed to guarantors to indemnify 
them, and the property so conveyed was afterwards 
sold under foreclosure of a prior lien; the purchaser 
also receiving a deed from the guarantors, making his 
record title clear. Hethen mortgaged the property, 
and with the proceeds paid the prior claim, and part 
of the guarantied note, the holder of which received 
such part payment with full knowledge of the facts: 
Held, that by accepting the payment such creditor be- 
came estopped from asserting a right superior to the 
mortgage.— POOLE V. LOWE, Colo., 52 Pac. Rep. 741, 


48. GUARDIAN AND WARD-—lInvestments.—Civ. Code, 
§ 2236, making a trustee liable for the safety, in all 
events, of trust property which he unnecessarily min- 
gles with his own, so as to constitute himself in ap- 
pearance its absolute owner, applies where a guardian 
loans his wards’ funds, and takes a mortgage and 
notes in his individual name.—IN RE GUARDIANSHIP OF 
BANE, Cal., 52 Pac. Rep. 852. 

49. GUARDIAN AND WARD— Sales of Realty.—A pur- 
chaser who was not misled and did not misunderstand 
the terms of sale of the property of a minor cannot 
complain that the property was sold in gross, when 
the minor only owned an undivided one-eighth inter- 
est in same.—IN RE HAMILTON’S ESTATE, Cal.,52 Pac. 
Rep. 708. 

50. INJUNCTION — Cutting and Removing Timber.— 
Pending an action at law to determine the title to 
lands, equity will enjoin the cutting and removal of 
timber, when complainant shows a prima facie title.— 
KING v. CAMPBELL, U.S. C. C., W. D. (Va.),85 Fed. 
Rep. 814. 

51. JOINT TORT-FEASORS—Negligence.—As there is no 
right of contribution between joint tort-feasors, one 
of two sued as such cannot complain that the action is 
dismissed as to the other.— TURTON V. POWELTON 
ELECTRIC Co., Penn., 39 Atl. Rep. 1053. 

52. JUDGMENT — Default Judgment.— The ruling of 
the court in refusing relief from a judgment by de- 
fault, as provided by Code Civ. Proc. § 195, wherein 
such relief is within the court’s discretion, cannot be 
reviewed unless such discretion has been abused.— 
OpoM V. BuRCH, S. Car., 298. E. Rep. 726. 

53. JUDGMENT—Default Judgment.— The provisions 
of Rev. Code, p. 776, ch. 102, requiring an application 
to remove a default judgment to be made at or before 
the next term after such judgment is entered, refers to 
the next term of the court to be held in the same 
county.— THOMAS V. ADAMS EXP. Co., Del., 39 Atl. 
Rep, 1014. 

54. JUDGMENT — Revival. — Where the original de- 
fendant in a judgment is dead, and a writ of scire facias 
is issued to revive the same against the land of de- 
ceased, it must be issued against the terre-tenant and 
also the personal representatives.—TIERS Vv. CODD, 
Md., 39 Atl. Rep. 1044. 

55. JUSTICES OF THE PEACE—Judgments—Collateral 
Attack.—A default judgmenvtof a justice of the peace 
cannot be attacked collaterally because it does not 
recite that defendant had been cited. —TUCKER V. 
PENNINGTON, Tex., 45S. W. Rep. 313. 

56. LANDLORD’S LIEN ON CrOPS.—The statutory lien 
of a landlord upen crops growing or made upon a 
rented farm is not devested by reason of the following 
clause inserted in a lease: “To be paid at the time 
and from the proceeds of the first sale of the crop of 
broom corn that may be raised on said land by said 
second party.—SALINA STATE BANK V. BURR, Kan., 52 
Pac. Rep. 704. 





57. LIMITATION OF ACTIONS—Commencement of Ac 
tion. — A suit in equity in a federal court is com- 
menced by the suing out of the appropriate process 
and a bona fide attempt to serve it. Bona fides requires 
an effort to proceed according to law, and to employ 
the means which the law precribes.—UNITED STATES 
Vv. AMERICAN LUMBER Co.,U.8.C. C. of App., Ninth 
Circuit, 85 Fed. Rep. 827. 

58. LIMITATION OF ACTIONS—Laches.—An action to 
recover money intrusted to another as attorney in fact 
cannot be maintained 12 years after the cause of action 
accrued, on a complaint which does not show a cause 
of action based on an express continuing trust, not 
subject to the statute of limitations.—HOLLAND Vv. Mc- 
GLinn, U. 8. C. C., N. D., (Cal.), 85 Fed. Rep. 845. 

59. LIMITATION OF ACTIONS—New Promise.—A letter, 
written by a debtor to his creditor, referring to prop- 
erty bought of the creditor, and requesting employ- 
ment of the creditor in order that he might pay for it 
in work, amounts to an unqualified admission of an 
existing debt which the debtor desires to pay (Code 
Civ. Proc. § 360), and is sufficient to interrupt the run- 
ning of limitations; and the suggestion of a new mode 
of payment, not being made as a condition of the ac- 
knowledgment, did not impair the effect of the admis- 
sion, the bar of the statute then being two yeurs re. 
mote.—SOUTHERN Pac. Co. V. PROSSER, Cal., 52 Pac 
Rep. 830. 

60. MALICIOUS PROSECUTION.—To authorize a recov- 
ery of damages for a malicious prosecution, it must, 
under the provisions of the Civil Code of this State, 
appear not only that a criminal prosecution was mali- 
ciously instituted, but also that the same was mali- 
ciously ‘‘carried on; that is to say, some progress 
beyond suing out a warrant must have been made, in 
order to give aright of action to the injured party.— 
SWIFT V. WITCHARD, Ga., 29S. E. Rep. 762. 

61. MANDAMUS—Levy of Tax.—A d to 
and levy a tax to pay an execution for costs recovered 
against a municipal corporation upon certiorari will 
not be denied because of an offer by the municipal au- 
thorities to credit the amount of the execution upon 
taxes in arrears on property of the prosecutor within 
the muticipality.—STATE V. ASSESSOR OF.TAXES OF 
BOROUGH OF SEA ISLE CITY, N. J., 39 Atl. Rep. 1063. 

62. MANDAMUS—Powers of President of City Council. 
—The St. Louis city charter provides that, on the pas- 
sage of a bill through each of the legislative bodies 
composing its municipal assembly, it shall not become 
an ordinance until it shall be signed by the presiding 
officer of each of the two houses in open session; that 
when the bill is passed, if no objection be made, the 
presiding officer ‘‘shall sign,” and if objections are 
made and sustained by the house he “shall withhold 
his signature:” Held that, when the bill is presented 
to the presiding officer for his signature, and no objec- 
tion is made, or, if made, is not sustained, he has no 
discretion, but must sign the bill, and mandamus may 
issue to compel him to do so.—STATE V. MEIER, Mo., 45 
S. W. Rep. 306. 

63. MARSHALING SECURITIES— Application of Doctrine. 
—The equitable doctrine that where one creditor is se- 
cured by mortgage on two properties, and another on 
only one of them, the former shall be required to ex- 
haust that on which he only is secured before resorting 
tothe other, does not extend so far as to requirea 
creditor of a partnership, who is secured both by 
chattel mortgage on the personalty of the firm and by 
mortgage on the individual real estate of one member, 
to sell the real estate, and thereby deprive a creditor 
holding a junior mortgage on the land of his security, 
in order to preserve the personal property as security 
for a creditor holding a chattel mortgage on it alone, 
though senior in date to the second mortgage on the 
land.—MONARCH CYCLE CO. V. WAGGENER, Kan., 52 
Pac. Rep. 873. 

64. MASTER AND SERVANT—Injury—Liability.—A con- 
ductor of a train is authorized, in the event of an 
emergency, to employ a servant for the company.— 
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LOUISVILLE & N. R. Co. V. GINLEY, Tenn., 45S. W. Rep. 
348. 


65. MASTER AND SBRVANT—Vice.principal.—The rela- 
tion of a section master of a railroad company, having 
the right to hire and discharge hands, to a hand em- 
ployed by him, and working under his orders, is that 
of vice-principal.—JOHNSON V. SOUTHERN Ry. Co., N. 
Car., 29S. E. Rep. 784. 

66. MECHANIC’s LIEN—Amendment.—After time for 
filing tien has expired, it being defective on its face, in 
containing only a lumping charge, while filed by a 
subcontractor, amendment may be had to make it 
against S and N, “owners,” so as to make plaintiffa 
contractor, instead of a subcontractor, it being al- 
leged that N, named in the lien as contractor, and with 
whom plaintiff contracted, was in reality the owner, 
and put title in S to defraud creditors.—JACOB BOHEM 
& BROS. V. SEEL, Penn., 39 Atl. Rep. 1009. 

67. MORTGAGES—Bona Fide Purchaser—Assignment. 
—A mortgage on land was unrecorded. The mort- 
gagor conveyed the land, and the grantee recorded the 
deed, and gave another mortgage, which was recorded, 
and assigned for a valuable consideration to a pur- 
chaser claiming to be without notice: Held, that a 
purchase in good faith would be presumed, and the 
burden of proving notice would be on the holder of the 
unrecorded mortgage.— HULL V. DIEHL, Mont., 52 Pac. 
Rep. 782. 

68. MORTGAGES—Foreclosure—Waiver of Lien.—Un- 
der Code Civ. Proc. § 726 (providing that, when a mort- 
gage is given to secure a debt, there can be but one 
action for its enforcement), after a sale by the mort- 
gagee of part of the mortgaged premises, under an 
attachment levied prior to the giving of the mortgage 
which secured the payment of the notes upon which 
the attachment was issued, no action can be main- 
tained to foreclose the mortgage on the residue of the 
premises, although it belongs to one who was a mere 
sarety for the defendant in the attachment suit.— 
COMMERCIAL BANK OF SANTA ANA V. KERSHNER, Cal., 
52 Pac. Rep. 848. 


69. MORTGAGES—Presumption of Payment.—A decree 
of foreclosure was rendered in an action in whicha 
subsequent grantee of the mortgagor was joined. 
After the decree had become absolute, a third party 
purchased the land, agreeing that the mortgagor 
should continue as such and the purchaser as mort- 
gagee: Held, that the decree in foreclosure was an 
enforced admission of the mortgage debt, effectual to 
repel the presumption of payment by lapse of time in 
favor of grantee subsequent to mortgage.— BLAISDELL 
v. GREENWOOD, Vt., 39 Atl. Rep. 1097. 


70. MORTGAGES — Subsequent Contract. — An agree- 
ment between a mortgagor and mortgagee after the 
mortgage Was given, and before its foreclosure, based 
on no new consideration, that the former should take 
out $1,000 insurance on the mortgaged property for the 
benefit of the latter, which was done, does not give the 
mortgagee an equitable lien on the proceeds of such 
policy.—SWEARINGEN V. HARTFORD Ins. Co., S. Car., 29 
8S. E. Rep. 722. 

71. MUNICIPAL CORPORATIONS—Action on Contract.— 
This being an action against a municipal corporation 
for a year’s supply of water, in which the plaintiff's 
right of recovery depended upon the validity of an al- 
leged contract between it and the defendant, covering 
a period of years, andthe evidence not affirmatively 
disclosing that when the contract was originally made 
the municipal corporation had, in the manner pre- 
scribed by the constitution of this State, made due and 
lawful provision for the payment of the yearly sums 
to become due on such contract, it was error to direct 
averdict for the plaintiff—Mayor, ETC., OF DAWSON 
Vv. DAWSON WATERWORKS CO., Ga., 29S. E. Rep. 755. 

72. MUNICIPAL CORPORATIONS — Streets — Change of 
Grade.—In an action against a city for damages, ex- 
pressly based on an alteration in the grade of a street 
made by the city, a recovery cannot be had for dam- 
ages resulting from the construction of a street rail- 





road by a railway company.—BANCROFT V. CITY oF 
SAN DIEGO, Cal., 52 Pac. Rep. 712. 

73. MUNICIPAL CORPORATIONS—Streets—Dedication.— 
Certain receivers were authorized to sell land, which 
they platted into city lots. They filed the plat in the 
cause in which the decree was passed authorizing the 
sale. They conveyed some lots, describing them as 
bounded by a certain street; and others were described 
as certain lots as designated on the plat, which dis. 
closed that they abutted on said street: Held, that the 
street was dedicated to the use of the public.— BROUMEL 
v. WHITE, Md., 39 Atl. Rep. 1047. 

74. NEGLIGE NCE—Independent Contractor.— Where a 
contractor exercises an independent employment un. 
der his contract with a municipal corporation, such 
corporation is not responsible for the negligence of 
the contractor in the performance of the contract 
work.—JANSEN V. MAYOR, ETC., OF JERSEY CITY, N. J., 
39 Atl. Rep. 1025. 

75. NEGLIGENCE—Pieading and Proof.—The parents 
ofachild may recover for his death through negli- 
gence, on proof, as alleged, that a motorman saw the 
child on the track in time to stop, that he failed to do 
so, and that bis negligence was the proximate cause 
of the child’s injuries, regardless of whether there is 
proof of allegations that the child was deaf, and that 
the motorman, on approaching him, pushed him so 
that he fell upon the track.—GUTIERREZ V. LAREDO 
ELECTRIC & RAILWAY CO., Tex., 45S. W. Rep. 310. 

76. NEGLIGENCE—Proximate Cause. — Negligence of 
an electric company is not the proximate cause of the 
death of one who touched a screen heavily charged 
with electricity, in the face of ample notice that it 
was so charged, his evident purpose being to demon- 
strate that those who asserted it was thus charged 
were mistaken. — WOOD vy. DIAMOND ELECTRIC Co., 
Penn., 39 Atl. Rep. 1111. 

77. NEGLIGENCE OF BAILEE — Evidence. — Finding 
that loss of chickens, spoiled in cold storage, was not 
caused by negligence of defendant, cannot be dis- 
turbed, the only specification as to insufficiency being 
that the evidence shows the loss was caused by negli- 
gently permitting the machinery to be run by an in- 
competent engineer, and thereby permitting the tem. 
perature to run up, and there being sufficient evidence 
that the chickens were spoiled before the engineer 
complained of was given charge.— FANNING V. CORO- 
NADO BEACH CoO., Cal., 52 Pac. Rep. 847. 

78. NUISANCE — Pest House — Prescriptive Rights.— 
The fact that a public pest house was not a nuisance, 
when erected by the city, because of its secluded loca- 
tion, does not prevent persons who subsequently 
located in the vicinity thereof from obtaining redress, 
on the ground that they have come to the nuisance, 
where such building has not been maintained long 
enough to give the city a prescriptive right.—Mayor, 
ETC., OF CITY OF BALTIMORE V. FAIRFIELD IMP. Co. OF 
BALTIMORE CITY, Md., 39 Ati. Rep. 1082. 

79. OFFICERS—Action on Bond.—In an action against 
sureties on the official bond ofa city treasurer to re- 
cover moneys received by him and withheld from his 
successor, it was not errorto exclude evidence of the 
amount received by the treasurer from his predeces- 
sor, when the defendants admitted that he received 
the funds sought to be recovered.—CITY OF GREAT 
FALLs V. HANKS, Mont., 52 Pac. Rep. 785. 

80. PARTNERSHIP — Liabilities of Withdrawing Part- 
ner.—Findings that defendant had been a member of a 
partnership; that when he withdrew therefrom it held 
a number of pieces of land, for part of which it was in- 
debted, and afterwards continued to buy land, and cre- 
ate liabilities forthe purchase thereof; that the value 
of the land decreased, and the partnership became iu- 
solvent, and certain members took title in trust to the 
land, paying the liabilities, including those incurred 
before the withdrawal of defendant,—are not sufficient 
to support a judgment against defendant in an action 
for contribution, in the absence of a finding that the 
lands held at the time he withdrew were insufficient in 
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value to meet the obligations due thereon at the time 
plaintiffs took title and advanced the money.—SMITH 
v. KansaS ST. Imp. Co., Cal., 52 Pac. Rep. 811. 

81. PHYSICIANS—License on Diploma.—The refusal to 
grant a license by a State board of medical examiners, 
which has been succeeded by a new and distinct board, 
and which refusal was not appealed from as permitted 
by law, cannot be reviewed ona subsequent appeal 
from a decision of the new board refusing a license to 
the same party.—MILLER V. BOARD OF MED. EXAM., 
Oreg., 52 Pac. Rep. 763. 

82, PLEADING—Statute of Limitations.—Where de- 
fendant pleads limitations as a bar to plaintiff's claim, 
and plaintiff relies on a new promise to remove the 
bar, it is unnecessary to plead specially such new 
promise in order to avail himself of its benefit.—CHAND- 
LER V. DUNCAN, Del., 39 Atl. Rep. 1012. 

83. PLEDGE — Warehouse Receipts.—To create a 
pledge or pawn, it is necessary that the property 
pledged shall be delivered into the possession of the 
pledgee, but delivery may be either actual or construc- 
tive, and, when warehouse receipts for cotton are de- 
livered in pledge, the effect of such delivery isto de- 
liver the cotton itself.—CITIZENS’ BANK. CO. OF EAST- 
MAN V. PEACOCK, Ga., 29S. E. Rep. 752. 

84. PRINCIPAL AND AGENT—Implied Contract.—A 
power of attorney, although obtained through fraud, 
which authorizes the agent to collect money, creates 
a contractual relation, from which arises an implied 
promise to pay over the moneys collected, on demand. 
—De LEONIS v. ETCREPARE, Cal.,52 Pac. Rep. 718. 

85. PRINCIPAL AND SURETY—Liabilities of Surety.—A 
surety is liable only to the extent of his engagement, 
and, where a promissory note upon which he is bound 
as surety has been materially altered without his con- 
sent, it will be avoided as to him.—SOLICITORS’ Co. v. 
SAVAGE, Fla., 23 South. Rep. 413. 

86. PRINCIPAL AND SURETY—Note—Release.—One who 
signs a note as surety of a principal debtor, who at the 
same time executes a mortgage on his land to secure 
the debt, under an agreement between the surety and 
creditor that the latter will promptly record the mort- 
gage, and thereby protect the surety against loss, is 
released from liability by the failure of the creditor to 
record the mortgage within a reasonable time, whereby 
security sufficient to pay the debt is lost.—REDLON V. 
HgATH, Kan., 52 Pac. Rep. 862. 


87. PROCESS — Service by De Facto Deputy Sheriff.— 
Under Rev. St. 1895, art. 4896, permitting the appoint- 
ment of deputies by the sheriff to perform all the 
duties of their principals, acts done by a deputy who 
had taken the oath of office under an appointment for 
the special purpose of serving a writ of garnishment 
and a citation in a certain action, in serving such 
papers, are binding on the persons so served, though 
the limitations inthe appointment were void, since 
the deputy was at least a de facto officer, acting under 
color of authority.—TRAMMEL V. SHELTON, Tex., 45 S. 
W. Rep. 319. 

88. RAILROAD COMPANY — Contributory Negligence.— 
It appeared that deceased, on a bright moonlight night, 
started to walk across a trestle 80 yards long, and, after 
passing some 54 yards, was struck by an engine and 
killed. The track on which the engine came was 
straight, and the headlight could have been seen for 
seven-eighths of a mile fromthe trestle: Held, that 
deceased was guilty of contributory negligence.—Mo- 
BILE & O. R. CO. Vv. ROBERTS, Miss., 23 South. Rep. 393. 


89. RAILROAD COMPANY — Negligence.—Plaintiff was 
driving a wagon across a much used public bridge 
overa railway track. A passing locomotive sounded 
its whistle directly under plaintiff’s team, causing it to 
runaway: Held prima facie negligence.—MITCHELL V. 
NASHVILLE, ETC. Ry. Co., Tenn., 458. W. Rep. 337. 

90. REAL ESTATE AGENT — Commissions.—A real es- 
tate broker who, having a customer for property of a 
certain class, arranges, through an owner’s agent, sat- 
isfactory terms of purchase of a piece thereof, result- 





ing in a conveyance accordingly, is not entitled to 
commissions from the vendor, inthe absence of an 
agreement therefor.—ADDISON V. WANAMAKER, Penn., 
39 Atl. Rep. 1111. 

91. REAL ESTATE AGENT — Commissions.—Real estate 
brokers agreed to sell property at a commission, to be 
paid when the property was sold or a purchaser was 
found. The brokers found a purchaser, and the owner 
authorized the sale at a net price to her, but, owing to 
a defect of title,the sale was not completed: Held, 
that under the arrangement of a net price to the owner 
the brokers contracted to get their commissions from 
the purchaser or the purchase money, and could not 
recover commissions of the owner when the sale was 
not completed.—FORD Vv. BROWN, Cal., 52 Pac. Rep. 817. 


92. RECEIVERS — Insolvent Corporations.—Where a 
bill for the appointment ofa receiveris entertained 
under general equity powers, and no injunction issued 
on the filing of the bill, and the insolvent corporation 
continued its business as usual, and those dealing with 
it in the interim were not influenced by the pending 
suit, and no attachment or other liens were placed on 
its property, the rights of the parties should be ad- 
justed from the date of the appointment of the receiver. 
—JONES V. ARENA PUB. Co., Mass., 50 Pac. Rep. 15. 


93. RECEIVER—Liabilities of Railroad Receiver.—The 
liability of a receiver is official, and not personal, and 
a judgment rendered against him is payable out of the 
trust property and funds brought within the custody 
of the court; but when it does not appear that the re- 
ceivership is terminated, a mere averment that the 
property and funds have passed out of his possession 
and beyond his control will not constitute a good de- 
fense in an action against him for personal injuries al- 
leged to have been negligently inflicted._ERB Vv. PopP- 
RITZ, Kan., 52 Pac. Rep. 871. 


94, REMOVAL OF CAUSES — Diverse Citizenship—Sepa- 
rable Controversies.—Under the act of August 13, 1888, 
§ 2, whenever a controversy is wholly between citizens 
of different States, one of several defendants, being 
actually interested therein, a non-resident, and a citi 
zen of another State, may remove it to a federal court, 
irrespective of whether the suit: involves separable 
controversies or only one.—HUNTER V. CONRAD, U. 8. 
C. C., D. (R. 1.), 85 Fed. Rep. 803. 

95. SaLEs—Breach of Contract—Damages.—Damages 
resulting from the fact that the seller’s breach of the 
contract of sale defeated the purpose for which the 
property was bought are special, and cannot be recov 
ered unless they were within the contemplation of 
both buyer and seller when the contract was made.— 
HARRIS v. FIRST NAT. BANK OF SPRINGFIELD, ILL., 
Tex., 458. W. Rep. 311. 

96. SCHOOL TOWNSHIPS—Liability for Fraudulent Or- 
ders.—A party asking relief for a default judgment on 
the ground of mistake, inadvertence, surprise, or ex- 
cusable neglect must also show that he has a meritori- 
ous defense to the cause of action.—DAVISs Vv. STEUBEN 
SCHOOL TP. OF WARREN COUNTY, Ind.,50N. E. Rep. 1. 

97. SEDUCTION—Offer of Marriage.—Under Pen. Code, 
§ 269, making marriage prior to information filed a bar 
to prosecution for seduction, itis no defense that de- 
fendant was at alltimes prior tothe filing of the in- 
formation ready and willing to marry prosecutrix, and 
that his failure to do so was due to her refusal.—PEO- 
PLE V. HOUGH, Cal., 52 Pac. Rep. 846. 

98. StaTUTES—Construction—Repeal by Implication. 
—The rule of construction in respect to the repealing 
of statutes by implication is that the earlier act re- 
mains in force unless the two are manifestly incon- 
sistent with and repugnant to each other, or unless 
some express notice is taken of the former, plainly in- 
dicating an intention to abrogate it.—IN RE MITCHBLL, 
Cal., 52 Pac. Rep. 799. 

99. TAXATION—Assessment.— One employed by a city 
to assist its assessor of taxes in the performance of his 
duties, who does not claim to be, and is not recognized 
as, an officer of the city, but merely an employee to 
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assist the assessor, is not an officer de facto of said city 
whose acts, as such, in making an assessment of 
taxes, in which the rightful assessor does not partici- 
pate, will be binding.—CiITyY OF TAMPA V. KAUNITZ, 
Fla., 23 South. Rep. 416. 

100. TAXATION—Constitutional Law. — Const. 1890, § 
112, providing that taxation shall be uniform and equal 
throughout the State, governs municipal taxation as 
well as State and county.—ADAMS V. MISSISSIPPI STATE 
BANK, Miss., 23 South. Rep. 395. 


101. TAXATION—License Tax—Voluntary Payment.— 
License taxes for a business, paid under an invalid ordi- 
nance subjecting offenders to a fine for each failure to 
pay such license, but without objection, and not 
through mistake or duress, must be considered as 
paid voluntarily, and hence are not recoverable.— 
CITY OF HELENA V. DwYER, Ark., 45S. W. Rep. 349. 


102. TAXATION—Powers.—The police jury, in the ex- 
ercise of the power of taxation with which it is clothed 
under the constitution and Jaws, met by the claim of a 
municipal corporation that part of the parish has been 
detached, and added tothe municipal corporation, is 
not suspended in the exertion of the power of taxation 
by such claim of the city, but may levy the parochial 
taxation, and thus present for judicial determination 
the conflicting pretensions of city.—CITY OF LAKE 
CHARLES V. POLICE JURY OF PARISH OF CALCASIEU, 
La., 23 South. Rep. 376. 

103. TAXATION—Remedy by Injunction.—The citizen 
sued for taxes by a municipal corporation claiming 
power to levy taxes on the territory embracing his 
property, under the proceedings by which the territory 
is alleged to have been annexed to such city, may re. 
sist the collection of the taxes by injunction, when 
there is no law to authorize the asserted proceeding, 
or when at a later period the requisite law is enacted, 
but the record shows no substantial compliance with 
the statute in the proceedings on which the corpora- 
tion relies.—DEES V. CITY OF LAKE CHARLES, La., 23 
South. Rep. 382. 

104. TRIAt—Credibility of Witnesses.—A jury is not 
bound by testimony simply because it is uncontra- 
dicted. They may discredit the witness for apparent 
prejudice against or sympathy for the parties, for ap- 
parent interest in the result, or on circumstances 
which in their judgment contradict his testimony.— 
MissoorI, K. & T. Ry. CO. v. MURPHY, Kan., 52 Pac. 
Rep. 863. 

105. TRIAL—Jury—Verdict.—Each juror wrote on a 
ballot the amount of recovery he deemed proper, and 
the sums were added, and divided by 12, to obtain an 
average. There was no agreement that the jury 
should be bound by such average, and it was not ac- 
cepted as a verdict, but after further deliberation a 
sum in excess thereof was agreed upon as the verdict: 
Held, that the verdict was not reached by a ‘‘resort to 
the determination of chance,” within Code Civ. Proc. 
§ 657, subd. 2 allowing new trials in such cases.— 
MCDONNELL V. PESCADERO & SAN MATEO STAGE CO., 
Cal., 52 Pac. Rep. 725. 

106. TRUuSTS—Improper Investments — Trustee’s Ad- 
vantage.—A trustee investing funds of the trust estate 
in bonds of a private corporation, of which he was an 
organizer and is a stockholder and director, deals 
with the funds to his own advantage, within the pro- 
hibition of Civ. Code, § 2229.—BERMINGHAM Vv. WILCOX, 
Cal., 52 Pac. Rep. 822. 

107. TRusT—Resulting Trust.—Money was furnished 
by one person to another to buy land, which was pur- 
chased, and the legal title taken in the purchaser: 
Held, that a resulting trust would arise in favor of the 
person furnishing the money, whether or not his 
identical money was put into the land.—RARICK Vv. 
VANDEVIER, Colo., 52 Pac. Rep. 743. 

108. TRUST AND TRUSTEE — Voidable Contracts.— 
Where one acting as the trustee and confidential ad- 
viser of his sister had $300 belonging to her in his hands 
for safe investment, and transferred to her in exchange 





a note for the same sum owing to him by insolvent 
persons, the transaction is voidable.—STOKES V. TER- 
RELL, Miss., 23 South. Rep. 371. 


109. UsuRY—What Law Governs.—A loan of money by 
a New York building association in Virginia to a citi- 
zen of that State, on land located there, but made pay. 
able in New York, is a New York contract; and the 
question of usury is to be determined by its laws.— 
WARE V. BANKERS’ LOAN & INVEST. CO., Va., 298. E. 
Rep. 744. 

110. VENDOR AND PURCHASER — Assignment of Pur. 
chaser’s Interest.—The promise to pay the agreed 
price in a contract for the purchase of real estate is not 
binding on an assignee of the purchaser, although the 
obligations of the contract are extended to the as. 
signees ofthe parties.—LISENBY V. NEWTON, Cal., 52 
Pac. Rep. 813. 

111. VENDOR AND PURCHASER — Rescission.—The fact 
that a vendor of land fails to perform his contract, or 
puts it out of his power to perform it, does not amount 
to a rescission, but is only ground for rescission by 
the purchaser.—AIKMAN V. SANBORN, Cal., 52 Pac. Rep. 
729. 

112. WATERS—Dam — Negligence.—In an action to re- 
cover damages for overflowing land, it was not error 
to refuse a nonsuit, requested on the ground that the 
overflow was caused by a fiood which amounted toa 
vis major, where there was evidence thatthe injury 
was caused by the opening of flood gatesin the de- 
fendant’s daw.—HUNTER V. PELHAM MILLS, 8. Car., 29 
S. E. Rep. 727. 


113. WATER RIGHTS — Invasion.—Where the allega- 
tions of a complaint in asuit brought to determine 
the plaintiff’s right to the use of water ofa stream 
state, in general terms, a cause of action by alleging 
clearly and distinctly ownership, invasion of right, 
and injury, without distinct allegations of how plaint- 
iff became the owner of a water right, whether by ap 
propriation, adverse user, or purchase, plaintiff’s title 
can be shown by proof, and the allegations will be 
sufficient to withstand a general demurrer.—HAGUE V. 
NEPHI IRR. Co., Utah,.52 Pac. Rep. 765. 

114. WILLS — Election of Widow.—Election of widow 
to take against husband’s will, whereby she became 
entitled to half of the realty for life, and half the per- 
sonalty absolutely, does not require immediate dis- 
tribution, or prevent carrying outthe scheme of the 
will, sofar as concerns income for testator’s mother 
during life; the will, after specific devises and be- 
quests, giving the residue in trustto pay the income 
tothe widow and the mother, for life, two-thirds to the 
former and one third to the latter, with remainders 
over as to the principal on death of the widow, though 
the final distribution will be on a basis of only half the 
estate.—IN RE PORTUONDO’S ESTATE, Penp., 39 Atl. Rep. 
1105. 

115. WILLS—Power of Sale.—Power given by testator 
to his executors and trustees to sell “‘any or all of my 
real estate” in case they thought it forthe best inter- 
est of the estate, authorizes the sale of his mansion 
house, though, after his life estates to his children and 
certain bequests, he gives the remainder for a home, 
and authorizes and directs the trustees to establish a 
home, and ‘‘for that purpose to set apart and hold for- 
ever” said mansion house.—IN RE ROGERS’ ESTATE, 
Penn., 39 Atl. Rep. 1109. 

116. WILLS—Revocation of Bequest by Codicil.—There 
was a bequest to executors, of $20,000, to pay the inter- 
est thereof to A during life, and the principal sum to 
A’s children after her death. There was a codicil re- 
citing the former gift as one to the executors to pay 
interest to A during her life, and revoking this bequest, 
and directing the executors to invest $12,000, instead of 
$20,000, and pay the interest thereof to A during her 
life: Held, that the clause in the will directing the 
executors to pay thesnm invested to A’s children after 
her death was not revoked by the codicil.—LYONn Vv. 
CLAWSON, N. J., 39 Atl. Rep. 1064. 
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A separate subject-index for the ‘‘Digest of Current Opinions” will be found on page 536, follow- 


ing this Index- Digest. 


s 
ABATEMENT, 
action pending in a United States court may be 
pleaded in abatement to a subsequent actiqn 
commenced between the same parties, in the 
Stute court, inthe same district, for the same sub- 
ject-matter, and the same kind of relief, 384. 


ACTION, 
suits by poor persons, 31. 
for causing discharge of employee, 117. 
assignment of cause of, action for injuries, 191, 199. 
right of action by check hqlder against a bank for 
refusing to pay same, 302. 
ALIBI, 
evidence of, 114, 115. 
ANIMALS, 
destruction of animals afflicted with dangerous or 
infectious diseases, 79. 
legality of the destruction of diseased animals by 
process of law, 319. 
validity of Kansas statute, prohibiting the trans- 
portation through the State of cattle affected with 
disease, 423. 
APPEARANCE, 
by attorney, presumption of authority, 43. 
ASSIGNMENT. See, also, LANDLORD AND TENANT. 
of a mere license or personal privilege to use a 
room in a house, 4. 
of cause of action for injuries, 191, 199. 
ATTORNEY AND CLIENT, 
the summary jurisdiction of courts over attorneys 
at their bar, and the power to compel good faith 
toward clients and the restitution of funds or 
property converted or wrongfully withheld, 23. 
all courts of general jurisdiction have the 
power, 24. 
the rule applied to compelling restitution is 
much less serious in its consequences than 
disbarment, 24. 
the right to other modes of procedure does not 
affect the summary jurisdiction, 25. 
to what the summary jurisdiction extends, 26. 
weight of authority no serious conflicts, 26. 
some of the cases examined, 26. 
contract with an attorney by which the control of 
the party in interest over litigation carried on in 
his name is attempted to be given over to the at- 


| 
| 
| 
| 
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ATTORNEY AND CLIENT—Continued. 

torney so that the interested party cannot settle 
the case without the co-operation of the attorney, 
is void, 191, 199, 202. 

champerty and maintenance, 199. 

when one agrees to pay a certain compensation for 
the services in a specified manner of two attor- 
neys named, that contract is not performed and 
that compensation cannot be recovered when one 
of them dies, before the agreement is substan- 
tially performed, 212. 

professional relations between, 252. 

employment, how far prevents him from taking 
employment from others in the same case, 252. 

disbarment of attorney, 252. 

dissolution of law partnership by election of a 
member thereof as a judge, 383. 


BAILMENT, 
liability of warehousemen, 30. 
conversion of goods by warehouseman, 337. 
BANKRUPTCY, 
the United States bankruptcy law, 181. 
BANKS AND BANKING, 
liability forthe default of correspondent bank in 
the collection of paper, 127. 
modern view of the nature of deposits, 130. 
deposits as known to the common and civil law, 
130. 
more comprehensive modern sense of term, 131. 
general and special deposits, 132. 
an unaccepted check does not constitute an equi- 
table assignment pro tanto of the fund against 
which it is drawn, and therefore, will not support 
an action by the holder against the drawee, 168. 
liability of the directors of banks for embezzlement 
by cashier, 180. 
the recovery of funds psid out by check for option 
deals, 195. 
following trust funds, 195. 
equitable lien for advances, 232. 
has a check holder a right of action against a bank 
for refusal to pay same, 302. 


BEQUEST. See WILL. 


BILL OF EXCEPTIONS, 
time within which bill of exceptions may be filed, 
298. 
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BILLS AND NOTES, 
signature to a note induced by fraud, 32. 
transfer as security for pre-existing debt, 43. 
parol evidence relative to negotiable securities, 110. 
liability upon negotiable instrument, where sig- 
nature is obtained by trickery, 165. 
title notes, 215. 
one who embezzles money and gives a note in ac- 
knowledgment of the debt cannot defend in an 
action on the note, on the ground that he ex- 
ecuted itto escape threatened criminal prosecu- 
tion, 233. 
one who accepts in writing a bill drawn on him, be- 
comes the principal debtor and cannot afterwards 
withdraw his acceptance onthe ground that he 
accepted the draft by mistake, thinking that the 
drawer had funds in his hands, 281. 
note does not become due until the last day of 
grace, and one to whom it is transferred on the 
second day of grace takes it before maturity and 
will be presumed to be a bona fide purchaser for 
value, 358. 
the rights and liabilities of the parties ona note 
made and payable in another State, are to be de- 
termined by the laws of that State, 424. 
by the laws of New York one who puts his name on 
the back of a note before delivery, is a mere in. 
dorser and not a joint maker or guarantor, 424. 
State statute declaring it unlawful for foreign cor. 
poration to do business in the State withcut first 
complying with certain regulations, does not ren- 
der invalid in the hands of an innocent purchaser 
for value, negotiable paper taken by the foreign 
eign corporation, without complying with the 
statute, 490. 
estoppel to deny the genuineness of the signatures 
to a note, 491. 
BOOKS RECEIVED, 14, 53, 91, 182, 208, 223, 264, 309, 327, 
347, 370, 395, 499, 519. 
BROKER, 
where several brokers have each endeavored to 
bring about a sale, which is finally consummated, 
and each has contributed something towards the 
result, that one only is entitled to a commission 
in the absence of contract, whose services were 
the effective means or the predominating efficient 
cause of bringing about the sale, 392. 
recent cases on the right of real estate brokers to 
commissions, 393. 
BUILDING CONTRACT. See CONTRACT. 


CARRIERS OF GOODS, 
discrimination by railroad company in the furnish- 
ing of transportation facilities, 297. 


CARRIERS OF PASSENGERS, 
contributory negligence by passenger, 42, 424, 
when the relationship of carrier and passenger ex- 
ists, 63. 
liability of, for injuries occasioned by defective 
platform, 424. 
CHAMPERY AND MAINTENANCE. 
AND CLIENT. 
CHARITY, 
bequest of property to charitable corporation, 222. 
CHATTEL MORTGAGE, 
liability for the conversion of mortgaged chattels, 


See ATTORNEY 


823. 
CHECKS. See BANKS AND BANKING. 
CITIZENSHIP, 


of children of alien parents, 498. 
of Chinaman born in the United States, 519. 


COLLATERAL ATTACK. See JUDGMENT. 
CONDITIONAL SALE. See WILL. 
COMBINATION. See CONSPIRACY. 
CONFESSION. See EVIDENCE. 


CONFLICT OF LAWS, 
application of the law of contributory negligence 





CONFLICT OF LAWS—Continued. 
where the injury occurs in one State and the ac- 
tion is brought in another State, 129. 
in contracts of married women, 280. 
following State decisions, 280. 
the rights and liabilities of the parties on a note 
made and payable in another State, are to be de- 
termined by the laws of that State, 424. 
disposition, succession to and distribution of per- 
sonal property governed by the law of the coun- 
try of the owner’s domicile, 507. 
CONSIDERATION. See CONTRACT. 


CONSPIRACY, 
validity of combinations or trusts in restraint of 
trade, 356. 


CONSTITUTIONAL LAW, 

validity of act imposing tax upon every employer 
of foreign born unnaturalized male persons, 1. 

validity of State statutes prohibiting the importa- 
tion or sale of cigarettes, as an interference with 
interstate commerce, 2. 

validity of city ordinance prohibiting the estab- 
lishment of laundries as a nuisance, 22. 

effect of allowing a defendant in criminal court to 
be manacled during his trial, 23, 

validity of Indiana “three cent” car fare legisla- 
tion, 41, 70. 

how farthe grant of a lottery by a State consti- 
tutes a contract, within the federal constitution, 
62. 

destruction of animals afflicted with dangerous or 
infectious diseases, 79. 

validity of statutes providing for railway crossings 
and the maintenance of cattle guards by railroad 
companies, 128. 

validity of city ordinance prohibiting the sale of 
fresh pork during certain seasons, 166. 

validity of statute of Washington forbidding the 
employment of women in bar rooms and saloons, 
192. 

validity of Montana inheritance tax law, 231. 

validity of act giving power to the State to destroy 
diseased animals, 319. 

validity of the Utah eight hour law, 355. 

validity of federal meat inspection laws, 383. 

the fourteenth amendment and what it covers, 395. 

validity of the Missouri and Illinois inheritance 
tax law, 403. 

validity of Kansas statute prohibiting the transpor- 
tation through the State of cattle affected with 
disease, 423. 

validity of the indeterminate sentence law, 445. 

validity of act prohibiting “gold clause” contracts, 
461. 

validity of the Nebraska maximum freight rate act, 
489. 

validity of city ordinance giving the exclusive 
privilege to a public contractor to remove the 
carcasses of dead animals, 508. 


CONTRACTS, 
penalties and liquidated damages, 5. 

distinction between penalties and liquidated 
damages, 5. 

courts will not enforce unconscionable con- 
tracts as to damages, 5. 

how the distinction between penalties and 
liquidated damages arose, 6. 

relation of this doctrine to the modern doctrine 
of “freedom of contract,” 6. 

cases in which the courts profess to allow the 
parties to make their own contracts as to 
damages, 7. 

use of the words ‘‘penalty,” ‘‘penal sum” and 
‘liquidated damages” not important, 8. 

covenant to do various things of varying de- 
grees of importance, 8. 

exceptions where the various things make an 
‘*event of multitude,” 9. 

exceptions in case of negative covenants, 9. 
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CONTRACTS—Continued. 


alteration of a building contract, how far consti- 
tutes a discharge of sureties, 22. 

where the respective owners of three steamboats 
agreed to use them as a transportation line, and 
hired an agent to obtain freight for the line, the 
owners of each boat agreeing to pay an equal 
portion of his salary, and the agent performed his 
part of the agreement, the owners of one of the 
boats cannot refuse to pay their stipulated share 
of his salary because of their boat’s destruction, 
28. 

effect of the destruction of the subject-matter, as an 
excuse for non-performance, 28, 30. 

construction of a building contract providing for 
the decision of the architect on disputed ques- 
tions, 68. 

conclusiveness of architect’s certificate as to a 
building contract, 68. 

discharge of the surety on a building contract by 
payment of installment due, 68. 

recent decisions involving conditions in building 
contracts as to architect’s certificate, 69. 

parol evidence relative to negotiable securities, 110. 

beneficial interest of third party in a, 254. 

by municipal corporation for street paving, 261, 263. 

of married women, conflict of laws, 280. 

of pledge, necessity of delivery of pledge of nego- 
tiable paper, 335. 

consideration for mutual promises, 337. 

recent phases of contract law—performance to the 
satisfaction of the promisor, 360. 

the first class of cases, 360. 

the second class of cases, 361. 
limitations to the rule, 362. 

the condition a suspensory one, 363. 
cases apparently discordant, 364. 
cases really discordant, 366. 

validity of contract for storage of game killed dur- 
ing the forbidden season, 443. 

validity of act prohibiting “gold clause” contracts, 
461. 

State statute declaring it unlawful for foreign cor- 
porations to do business in the State without first 
complying with certain regulations, does not 
render invalid inthe hands of an innocent pur- 
chaser for value, negotiable paper taken by the 
foreign corporation, without complying with the 
statute, 490. 

legality of an agreement between three persons for 
the purpose of buying and running a race borse, 
492. 


CONTRIBUTION, 


between sureties, 153, 155. 


CONTRIBUTORY NEGLIGENCE. See, also, NEGLI- 


GENCE. 
by passenger, 42. 


CONVERSION, 


liability for the conversion of mortgaged chattels, 
323. 

recent cases as to acts constituting conversion, and 
liability therefor, 325. 


CORPORATION, 


validity of preferences by insolvent corporation, 3. 

payment of subscriptions to corporate stock in 
property at an inflated value, 43. 

liability of the holder of national bank stock, as 
transferror, in case of insolvent national bank, 
128. 

the assets of an insolvent corporation constitute a 
trust fund for the benefit of creditors only as be- 
tween creditors and stockholders, and do not con- 
stitute atrust fund for ratable distribution among 
all its creditors, and hence such a corporation 
may prefer a creditor by conveying to him in 
good faith all its property, 219. 

preference by insolvent corporations, 219, 221. 

bequest of property to charitable corporation, 222. 

priority of laborers’ liens against a, 384. 





CORPORATION—Continued. 

State statute declaring it unlawful for foreign cor- 
poration to do business in the State without first 
complying with certain regulations, does not 
render invalid inthe hands of an innocent pur- 
chaser for value, negotiable paper taken by the 
foreign corporation, without complying with the 
statute, 490. 


CORRESPONDENCE, 13, 30, 31, 51, 70, 182, 347, 395. 


COURTS, 

the fact that a judge is a resident and tax payer of 
a city suing for a valuable piece of land, does not 
make him interested, within the meaning of Code 
Civil Procedure, Sec. 170, providing that no judge 
shall sit or act in any action or proceeding ‘‘to 
which he is a party,or in which he is interested,” 
10. 

disqualification of a judge because of interest, 10, 12. 

the danger of precedents, 51. 

power of, to exclude the public from trial of cases, 
165. 

functions of the trial judge, 170. 

the right to overrule a bad decision, 181. 

liability of judges for judicial acts, 300. 

dissentiug opinions, 309. 


CRIMINAL LAW, 

effect of the presence of a stenographer in the 
grand jury room while the grand jury are con- 
sidering indictments, 1. ° 

effect of allowing a defendant to be manacled in 
court during his trial, 23. 

false pretenses in obtaining food, 61. 

admissibility in a criminal case of an alleged con- 
fession, which is in substance a denial, 107. 

evidence of alibi, 114. 

recent decisions on the subject of alibi, 115. 

offer of marriage by defendant as an answer to 
prosecution for seduction, 145. 

insanity in homicide cases, 146. 

admissibility against the defendant of evidence il- 
legally obtained, 211. 

liability for larceny of wild bees, 213. 

obtaining money under false pretenses, 240, 242. 

where a judge, during the final argument, callsa 
member of the bar who is present to occupy his 
place on the bench, and left the court house and 
remained away for some time when he returned 
and resumed his place on the bench, it was re- 
versible error, 253. 

pardons, 320. 

homicides by peace officers, 339. 

validity and effect of a pardon, 395. 

rights of police officers to recover a reward offered 
for the apprehension of criminal, 429, 432. 

liability of deputy sheriff in the killing of an ar- 
rested criminal trying to escape, 441. 

validity of the indeterminate sentence law, 445. 

where a party represented that he could purchase 
bicycles cheap through a friend, and because of 
such representation was intrusted with money 
for the purpose of buying a bicycle, title to the 
money did not pass, and hence if the representa- 
tion was false and the party obtained the money 
with the intent of converting it to her own use, 
she committed larceny, 450. 

attempts to commit impossible crimes, 464. 


DAMAGES, 
penalties and liquidated damages, 5. 
recoverable against a dentist for malpractice, 367. 


DESCENT AND DISTRIBUTION, 

constitutionality of Montana inheritance tax law, 
231. 

taxes on inheritance, 231. 

validity of the Missouri and Illinois inheritance 
tax law, 403. 

disposition, succession to and distribution of per- 
sonal property governed by the law of the coun- 
try of the owner’s domicile, 507. 
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DIGEST OF CURRENT OPINIONS, 14, 33, 53, 71, 91, 119, 
137, 157, 182, 203, 224, 248, 265, 289, 309, 327, 347, 370, 396, 
416, 433, 453, 475, 500, 520. 

DISBARMENT. See ATTORNEY AND CLIENT. 

DIVORCE, 
oral cruelty as a ground of, 81. 
condonation in divorce, 86, 90. 
recrimination in suits for divorce, 86. 
effect of cruelty, 87. 
oral abuse as a ground of divorce, 182. 
liability for support of children in case of divorce 

of parents, 342. 

DOMICILE. See DESCENT AND DISTRIBUTION. 

DOWER, 
can a married woman release her right to dower in 

land in Missouri, by a separate conveyance, 448. 


DURESS, 
one who embezzles money and gives a note in ac- 
knowledgment of the debt cannot defend in an 
action on the note, on the ground that he exe- 
cuted it to escape threatened prosecution, 233. 


ELECTRICITY, 
presumption of negligence from the falling ofa 
live electric wire, 254. 


EMINENT DOMAIN, 
eminent domain and taxation as related to the use 
or purpose for which property is taken or taxes 
levied, 44. 
EQUITABLE LIEN. See Equity. 
EQUITY, 
under what circumstances a court of equity will 
enjoin the collection by execution of a judgment 
at law, void for want of jurisdiction over the per- 
son of the defendant, 109. 
equitable lien for advances by bank, 232. 


ESTOPPEL, 
to deny the genuineness of signatures to negotia- 
ble paper, 491. 


EVIDENCE, 
power of courts to compel the giving of expert 
testimony without extra compensation, 21. 
admissibility in a criminal case of an alleged con- 
fession, which is in substance a denial, 107. 
parol evidence relative to negotiable securities, 
110. 
ambiguity in signature, 111. 
ambiguity in language, 111. 
indorsement of negotiable security, 111. 
contract only partly reduced to writing, 112. 
independent collateral contract, 113. 
contribution, 114. 
admissible to prove an alibi, 114, 115. 
admissibility of evidence illegally obtained, 211. 
admissibility of testimouy of trailing by dog, 297. 
although the fact of agency cannot be shown by 
the declarations of an agent, evidence is never- 
theless competent to show that in what the agent 
said and did he purported to act for defendant, 
318, 
medical works cannot be read to the jury to show 
the symptoms of a disease, 515, 518. 
EXECUTION, 
partners cannot during continuance of the partner- 
ship claim an individual exemption in the firm 
property, 472. 
EXEMPTION, 
partners cannot during continuance of the partner- 
ship claim an individual exemption in the firm 
property, 472. 
EXPERT TESTIMONY, 
power of courts to compel the giving of expert tes- 
timony without extra compensation, 21. 
reading from medical works, 515, 518. 


FALSE IMPRISONMENT, 
liability of municipal corporation for, 169. 





FALSE PRETENSES, 

in obtaining food, 61. 
one who induces another to purchase of him a note 
secured by mortgage by false and fraudulent 
representations as to the value of the property 
mortgaged, is, without regard to whether or not 
the other person recovers his money from the 
parties to the note, guilty uuder the statute, 240, 
recent cases on what constitutes the crime of, 242. 


FEDERAL OFFENSE, 
indictment for using the United States mails for the 
purpose of defrauding, 251. 


FIXTURES, 
movable and immovable fixtures, 282. 
movable fixtures, 283. 
immovable fixtures, 284. 
how character of fixture is determined, 286. 


FOREIGN CORPORATION. See CORPORATION. 
GAMBLING. See,GAMING. 


GAME LAWS, 
validity of contract for storage of game during the 
closed season, 443. 


GAMING. See, also, LOTTERY. 
legality of an agreement between three persons 
for the purpose of buying and running a race 
horse, 492. 


GRAND JURY, 
effect of the presence of a stenographer in the 
grand jury room, whilethe grand jury are con. 

sidering indictments, 1. 


GUARDIAN AND WARD, 
investment of the funds of the ward by the guard 
ian, and the rights of creditors therein, 167. 


HIGHWAYS, 

negligence in the use of, by driving on the wrong 
side of the road, 287, 288. 

rights and duties of persons traveling on highways 
in streets, 287, 288. 

astone inthe road, against which plaintiff’s cart 
struck, throwing him out, was not the proximate 
cause of the accident, where it is occasioned by 
his right rein breaking and his still holding on 
to the left rein, thereby drawing the horse out of 
her course to the left, on to the stone, 404. 

HOMESTEAD, 

application of homestead exemption laws to un- 

paid rent of leased homestead, 196. 
HOMICIDE, 

insapity in cases of, 146. 

by peace officers, 339. 

liability of deputy sheriff in the killing of an ar- 
rested criminal trying to escape, 441. 

HUMORS OF THE LAW, 14, 32, 119, 182, 223, 264, 289, 309, 

499, 519. 

HUSBAND AND WIFE, 

the married woman’s act which in effect excludes 
the marital rights of the husband in the wife’s 
property, during coverture, and confers upon 
married women power to acquire and hold prop- 
erty, does not abrogate the common law liability 
of the husband for the antenuptial debts of his 
wife, 47. 

a husband may recover alone damages to a store 
room of which he had possession, caused by an 
explosion, though the premises were owned by 
him and his wife as tenants by entireties, 262. 

conflict ef laws as to the contracts of married 
women, 280. 

liability for support of the children, in case of di- 
vorce, 342. 

can a married woman release her right to dower in 
land in Missouri, by a separate conveyance, 448. 

liability of the husband for tort committed upon 
the wife, 508. 

the effect of State legislation upon the liability of 
the husband for the torts of the wife, 511. 





JU. 


LA! 
LA 


oO. 26 


a note 
dulent 
perty 
or not 
ym the 
te, 240, 
of, 242. 


or the 


ig the 


rsons 
race 


) the 
» con- 


lard 


rong 
Ways 


cart 
mate 
d by 
gon 
it of 


un- 


| ar- 


309, 


ides 
ife’s 
pon 
rop- 
lity 

his 


on 


of 





XUM 


531 








VoL. 46 CENTRAL LAW JOURNAL. 
ILLINOIS, LARCENY, 
validity of the Missouri and Illinois inheritance whether the taking of wild bees constitutes lar- 
tax law, 403. ceny, 213. 


INJUNCTION, 

under what circumstances a court of equity will 
enjoin the collection by execution of a judgment 
at law, void for want of jurisdiction over the per- 
son of the defendant, 109. 

the mayor of Boston enjoined, 243. 

equity will not restrain breach ofa contract of a 
personal character, where specific performance 
will not lie, 318. 

INNKEEPERS, 

lien on €rumwmers’ samples, 146. 

liability of, to unlicensed peddler for goods lost 
while in his keeping, 509. 

INSANITY, 
in cases of homicide, 146. 
INSOLVENCY. See, also, CORPORATION. 
effect of, upon the statute of limitations, 493. 
INSTRUCTIONS. See TRIAL. 
INTEREST. See Usury. 
JETSAM AND FLOTSAM, 32, 50, 117, 180, 222, 243, 264, 309, 

415, 498, 519. 

JOINT TORT FEASORS. 
JUDGE, 

disqualification of, because of interest, 10, 12. 

the last of the barons, 117. 

where a judge during the final argument, calls a 
member of the bar who is present, to occupy his 
place on the bench, and left the court house and 
remained away for some time, when he returned 
and resumed his place onthe bench, it was re- 
versible error, 253. 

a police judge whose court is one of special and 
limited jurisdiction acts without jurisdiction in 
issuing an attachment without the affidavit or 
bond required by the statute, and is liable to the 
defendant therefor, 300. 

JUDGMENT, 

statutory lien of judgment, 13. 

under what circumstances a court of equity will 
enjoin the collection by execution of a judgment 
at law, void for want of jurisdiction over the per- 
son of the defendant, 109. 

collateral attack of judgment of justice of the 
peace, 192. 

collateral attack of judgment of partnership by con- 
fession, executed by one partner only, 406. 

KANSAS, 

validity of statute of, prohibiting the transporta- 
tion through the State of cattle affected with di- 
sease, 423. . 

LABOR. See MASTER AND SERVANT. 
LANDLORD AND TENANT, 

the mere license or personal privilege to use a 
room in a house, is not assignable, and terminates 
by an attempted sale thereof, 4. 

one who wrongfully injuresthe good name of a 
boarding house by using lodging rooms for pur- 
poses of assignation, is guilty of an actionable 
nuisance, 194. 

application of homestead exemption laws to unpaid 
rent of leased homestead, 1%. 

liability of landlord for negligence in the mainte- 
nance of dangerous premises, 298. 

the tenant is not at liberty ifthe landlord fails to 
keep his contract to repairthe premises, to per- 
mit them toremain in an unsafe condition and 
stay there at the risk of receiving injury, and then 
recover as for negligence against the landlord for 
injuries suffered, 385. 

duty of the landlord to repair, 412. 

duty of tenant to pay rent when premises have be- 
come untenantable, 412. 

liability of the landlord to repair, in the absence of 
covenant, 415. 

liability of the assignee of a lease, 442. 


See TORT-FEASORS. 





where a party represented that he could purchase 
bicycles cheap through a friend, and because of 
such representation was intrusted with money 
for the purpose of buying a bicycle, title to the 
money did not pass, and hence if the representa- 
tion was false and the party obtained the money 
with the intent of converting itto herown use, 
she committed larceny, 450. 


LAW BOOKS, 
Book Reviews, Digests, 
Century Edition American Digest, 118. 
Pattison’s Complete Missouri Digest, Vol. 1, 119. 
American Digest for 1697, 498. 
Book Reviews, Reports, 
American Electrical Cases, Vol. 6, 52. 
American State Reports, Vol. 56, 71. 
Book Reviews, Text Books, 
Kerr’s Supplement to Wiltsie on Mortgage Fore- 
closure, 52. 
State Control of Trade and Commerce, 52. 
Shipman on Equity Pleading, 53. 
Wait on Fraudulent Conveyances, 118. 
Alger on Promoters and the Promotion of Corpo- 
rations, 118. 
Fetter on Carriers of Passengers, 203. 
Schouler on Bailments, 203. 
Engineering and Architectural Jurisprudence, 327. 
Bouvier’s Law Dictionary, Vol. 1, 327. 
The Law of Mines and Mining in the United States, 
433. 
Estee’s Pleading and Practice, 474. 
McKelvey on Evidence, 499. 


LAWYERS, 

disbarment of, and restitution ‘of funds wrongfully 
converted, 23. 

a lawyer in his own case, 32. 

disbarment of attorney for unprofessional conduct, 
252. 

dissolution of law partnership by election ofa 
member thereof as a judge, 383. 


LIBEL, 
novel libel suits in England, 191. 
absolute privilege as a legal excuse in libel suits, 
426, 
libel defined, 426. 
absolute privilege as a defense in England, 426. 
are proceedings in courts protected by the rule, 
426. 
reports of court proceedings not absolutely 
privileged, 427. 
absolute privilege as a legal excuse in the United 
States, 427. 
what is a true report, 428. 
what is a fair report, 428. 
what is a full report, 428. 


LICENSE, 
revocation of oral sale of growing trees, 3. 
to use a room in a house, is not assignable, 4. 


LIEN, 
statutory lien of judgment, 13. 


LIFE INSURANCE, 

interest of beneficiary in endowment life insurance 
policy, 61. 

cancellation of policy for fraud in obtaining same, 
64. 

recovery of premium paid, upon the cancellation 
of a policy for fraud in obtaining same, 64. 

effect of suicide upon policy of, 279. 

taxation of the policies of, 297. 


LIMITATION OF ACTIONS, 
the master has a property right in the services of 
his servant, and a lossof service is, in legal effect, 
a damage to his personal estate, and the law 
limiting the time in which actions to recover for 
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injuries to personalty may be brought, limits the 
right of action in such cases, 133. 

effect of insolvency upon the statute of limitations, 
493. 


LOTTERY, 
grant of lottery franchise, how far acontract within 
the meaning of federal constitution, 62. 
validity of contract apportioning property by lot, 
234. 


MALICIOUS PROSECUTION, 
the action of, 236. 
liability of the master for act of the servant, 384. 
taking the advice of an attorney, as a justification, 
495. 
recent cases on advice of counsel as a defense to 
action of malicious prosecution, 495. 


MALPRACTICE, 
liability of a dentist for negligence, 367. 
damages recoverable against a dentist for, 367. 
recent decisions on malpractice by physicians and 
surgeons, 368. 


MARRIAGE, 
offer of, by defendant, as an answer to prosecution 
for seduction, 145. 


MARRIED WOMEN, 
the married women’s act which, in effect, excludes 
the marital rights of the husband in the wife’s 
property during coverture, and confers upon 
married women power to acquire and hold prop- 
erty, does not abrogate the common law liability 
of the husband for the antenuptial debts of his 
wife, 47, 50. ; 
conflict of laws in the contracts by, 280. 
can a married woman release her right to dower in 
land in Missour! by a separate conveyance, 448. 
MARSHALLING SECURITIES. See MORTGAGE. 
MASTER AND SERVANT, 
continuance of servants in service after the promise 
of the master to remove defects, 79. 
action for causing discharge of employee, 117. 
action by a father for loss of services in the negli- 
gent death of minor child, 133. 
test of fellow service, 235. 
constitutionality of the Utah eight hour law, 355. 
priority of laborers’ lien against a manufacturing 
corporation, 384. 
liability of master for malicious tort ofthe servant, 
384. 
the servant of one master asthe servant of another, 
491. 
MECHANIC'S LIEN, 
property covered by the lien, 80. 
MISSOURI, 
validity of the Missouri inheritance tax law, 403. 
can a married woman release her right to dower in 
land in Missouri by a separate conveyance, 448, 
MONOPOLIES, 
construction of the act against trusts and monopo- 
lies affecting interstate commerce, 81. 
MONTANA, 
validity of the Montana inheritance tax law, 231. 
MORTGAGE, 
retroactive operation of foreclosure and stay law 
act of Washington, 42. 
distribution of fund realized on foreclosure sale, 51. 
effect of the payment of a, to a clerk of court, as an 
extinguishment of the mortgage, 167. 
subrogation, 194. 
for future advances, priority of liens, 194. 
marshalling securities under a mortgage for future 
advances, 14. 
made by the widow who bas a life estate as well as 
a power to mortgage the property, which con- 
tains no reference to the power, only conveys her 
life estate, 306. 
power of disposition in a will, how far authorizes a 
power to mortgage, 306 





MORTGAGE—Continued. 
reformation of a, by a court of equity, 306. 
assumption of, by a purchaser, 358. 
the mortgagor’s right as against the mortgagee in 
possession, after default, 407. 


MUNICIPAL CORPORATION, 
validity of ordinance prohibiting laundries, as a 
nuisance, 22. 
liability of, for attorney’s fees incurred in prose. 
cuting an action against the owners whose lands 
were claimed to have been benefited by the re- 
spective improvements, but which were found 
not liable to assessment, 108. 
abatement of the smoke nuisance in large cities, 
145, 147. 
public and private nuisance, 147. 
power to abate must exist in municipality, 147. 
city my abate its smoke if power exists, 148. 
dense smoke discharged within a populous city 
is a public nuisance, 148. 
nature of legislation against smoke nuisance, 
149. 
reasonableness of such legislation, 149. 
illustrative cases, 150. 
nature of proof required, 152. 
validity of ordinance prohibiting the sale of fresh 
pork during certain seasons, 166. 
not liable in action for false imprisonment for dam- 
ages alleged to have been occasioned to the 
plaintiff by reason of his imprisonment under a 
judgment ordered against him by a municipal 
court for the violation of an ordinance, and this 
is true though such judgment may have been ir. 
regular, erroneous and even void, 169. 
the mayor of Boston enjoined, 243. 
restrictions on competition inthe making of con- 
tracts for street paving, 261. 
letting of contracts to the lowest bidder, 261. 
recent decisions as to letting of contract by munici- 
pal corporation to the lowest bidder, 263. 
liability of, for damages [occasioned by ice on the 
sidewalk, 384. 
erection of telephone systems upon city streets, 
how far an additional servitude, 462. 
the ordinance of a city giving the exclusive privi 
lege to a public contractor to remove the car- 
casses of animals and allowing such fees therefor 
as amount practically to a confiscation of the 
property, is unconstitutional, 508. 


NATIONAL BANKS, 
liability of the holders of national bank stock, as 
transferrors, 125. 
usurious interest by, 317. 
NEBRASKA, 
validity of the Nebraska maximum freight rate act, 
489. 
NEGLIGENCE, 
contributory negligence by passenger, 42. 
the doctrine of proximate cause in cases of acci- 
dent resulting from frightening and consequent 
running away of horses on the highway, 64. 
conflict of laws as to the defense of, 129. 
action by the father of a minor son, for the negli- 
gent homicide of the latter, 133. 
liability for damages occasioned by a practical 
joke, 180. 
assignment of cause of action for injuries, 191, 199. 
presumption of negligence from the fact of the in- 
jury, 254. 
presumption of negligence from the falling ofa 
live electric wire, 254. 
in the use of highways, by driving on the wrong 
side of the road, 287, 288. 
of landlord, liability for dangerous premises, 298. 
assumption of risk by minor, 336. 
liability of dentist for malpractice, 367. 
effect of contributory negligence by patient injured 
by the negligence of a dentist, 367. 
of landlord, liability of tenant for, 385. 
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NEGLIGENCE—Continued. 

the joint and several liability of tort-feasors, and 
their release, 387. 

a stone in the road, against which plaintiff's cart 
struck, throwing him out, was notthe proximate 
cause of the accident, where it is occasioned by 
his right rein breaking, and his still holding on 
to the left rein, thereby drawing the horse out of 
her course to the left on to the stone, 404. 

contributory negligence of passenger alighting 
from train, 424. 

action by infant for injuries sustained before its 


birth, 507. 
liability of the husband for tort committed upon 
the wife, 508. 
NEGOTIABLE INSTRUMENT. See, also, BILLS AND 
NOTES. 


signature to note induced by fraud, 32. 

transfer as security for pre-existing debt, 43. 

parol evidence relative to negotiable securities, 
110. 

liability upon negotiable instrument, where signa- 
ture is obtained by trickery, 165. 

title notes, 215. 

one who embezzles money and gives a note in ac- 
knowledgment of the debt, cannot defend, in an 
action on the note,on the ground that he exe- 
cuted it to escape threatened criminal prosecu- 
tion, 233. 

one who accepts in writing a bill drawn on him, 
becomes the principal debtor, and cannot after- 
wards withdraw his acceptance on the ground 
that he accepted the draft by mistake, thinking 
that the drawer had funds in his hands, 281. 

necessity of delivery of pledge of negotiable paper, 
335. 

by the laws of New York, one who puts his name 
on the back of a note, before delivery, is a mere 
indorser, and not a joint maker or guarantor, 424. 

the rights and liabilities of the parties on a note 
made and payable in another State, are to be de- 
termined by the laws of that State, 424. 

State statute declaring it unlawful for foreign cor- 
poration to do business in the State without first 
complying with certain regulations, does not ren- 
der invalid, in the hands of an innocent pur. 
chaser for value, negotiable paper taken by the 
foreign corporation, without complying with the 
statute, 490. 

estoppel to deny the genuineness of signatures to 
negotiable paper, 491. 

NUISANCE, 

laundries as a, within the terms of city ordinance, 
22. 

abatement of the smoke nuisance in cities, 145, 147. 

one who wrongfully injures the good name ofa 
boarding house by using lodging rooms for pur- 
poses of assignation, is guilty of an actionable 
nuisance, 194. 

OFFICE AND OFFICERS, 
woman’s right to hold office, 256. 
PARDON, 


the law applicable to, 320. 
the validity and effect of, 395. 
PARENT AND CHILD, 
action by the father of a minor son, for the negli- 
gent homicide of the latter, 133. 
recent decisions involving actions by parents for 
loss of services of child, 135. 
liability for support of children in case of divorce 
of parents, 342. 
action by infant for injuries sustained before its 
birth, 507. 
PAROL EVIDENCE. See EVIDENCE. 
PARTNERSHIP, 
dissolution of law partnership by election of a 
member thereof as a judge, 383. 





PARTNERSHIP—Continued. 

validity of confession by judgment by a partner- 
ship, executed by one partner only, 406. 

partners cannot, during continuance of the part- 
nership, claim an individual exemption in the 
firm property, 472. 

legality of an agreement between three persons for 
the purpose of buying and running a race horse, 
492. 


PATENTS FOR INVENTIONS, 
recent amendments to the patent laws of the United 
States, 181. 
PAYMENT, 
of part of the debt in satisfaction of the whole, 50. 
recovery of money paid for void license, 63. 
of mortgage to clerk of court as an extinguishment 
of the mortgage, 167. 


PENALTY, 
penalties and liquidated damages, 5. 


PHYSICIANS AND SURGEONS, 
liability of a dentist for negligence, 367. 
recent decisions on malpractice by physicians and 
surgeons, 368. 
PLEADING, 
one having agreed to obtain freight for certain par - 
ties to transport, fully performs his contract when 
he so obtains the freight and is not obliged to 
bring his action for breach of the contract in- 
stead of upon the common counts simply because 
the parties failed to transport the goods, 28. 
suits by poor persons, 31. 
appearance by attorney, presumption of authority, 
43. 
action pending in a United States court may be 
pleaded in abatement to a subsequent action com- 
menced between the same parties in the State 
court in the same district for the same subject- 
matter and the same kind of relief, 384. 


PLEDGE, 
necessity of delivery of pledge of negotiable paper 
335. 
POWER, 
of sale in a will, valid execution of, 306. 
mortgage made by the widow, who has a life estate 
as well as a power to mortgage the property 
which contains no reference tothe power, only 
conveys her life estate, 306. 
recent cases on testamentary powers of disposi- 
tion of property, 308. 


PREFERENCE, 
by insolvent corporations, 219, 221. 
PRESUMPTION, 
of negligence, from the falling of a live electric 
wire, 254. 


PRINCIPAL AND AGENT. §&ee, also, BROKER. 
authority of salesman inthe sale of goods, where 
the sale is repudiated by the principal, 169. 

evidence of declarations of agents, 318. 

assumption of mortgage by an undisclosed princi- 
pal, as purchaser, 358. 

PRINCIPAL AND SURETY, 

how far the alteration in a building contract con- 
stitutes a discharge of sureties, 22. 

one surety having paid acommon obligation, can- 
not sue at law to compel a co-surety to pay more 
than his aliquot part of the original undertaking, 
on account of the insolvency of a party to such 
undertaking, 153. 

a surety suing his co-sureties in equity for contri- 
bution must allege and prove the insolvency of 
their principal, 153. 

recent decisions on contribution between sureties, 
155. 

liabilities of the sureties of a sheriff for the sct of a 
mob in lynching a prisoner, 491. 

PROXIMATE AND REMOTE CAUSE. See NEGLIGENCE. 
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RAILROAD COMPANY, 

validity of Indiana ‘‘three cent” street car fare 
legislation, 41, 70. 

contract of a railroad employee on becoming a 
member of the relief department of the company, 
not against public policy, 80. 

railway crossings and the maintenance of cattle 
guards by railroad company, 128. 

discrimination by railroad company in the furnish- 
ing of transportation facilities, 297. 

the Nebraska maximum freight rates, 415. 

validity of the Nebraska maximum freight rate 
act, 489. 


REAL ESTATE BROKER. 


RECEIVER, 
priority of liens of laborers of manufacturing cor- 
poration in the hands of, 384. 


REFORMATION. See MORTGAGE. 


RELEASE AND DISCHARGE, 
payment of part of the debt in satisfaction of the 
whole, 50. 
effect of, isa, by arailroad employee who has be- 
come a member of a voluntary relief association 
organized by the railruad company, 80. 
release of joint tort-feasors, 387. 


RELIGIOUS SOCIETY; 
the relative rights of portions of the congregation 
where there is a division, 175. 
recent decisions on the effect of a division of church 
or society, 179. 


RESTRAINT OF TRADE. See MONOPOLIES. 


REWARD, 
rights of police officers to recover a reward offered 
for the apprehension of criminal, 429, 432. 


SALE. See, also, VENDOR AND PURCHASER. 
warranty in the sale of machinery, 22. 
notice of breach of warranty in the sale of machin- 
ery, 22. 
implied warranty in the sale of slaughtered meat, 
that the animal is fit for food, 63. 
of negotiable instrument, as a cover for usury, 65. 
liability of the seller of goods to the purchaser, 
upon a sale made by its agent, 169. 
waiver of warranty in the sale of machinery, 170. 
of meats, warranty of wholesomeness, 193. 
conditional sales and title notes, 215. 
passing of title by delivery of bill of lading, 232. 
SCHOOLS AND SCHOOL DISTRICTS, 
suspension of children for an offense of the parent, 
298. 
SEDUCTION, 
offer of marriage by defendant as an answer to 
prosecution for, 145. 


SENTENCE. See CRIMINAL Law. 


SHERIFF, 
liability of the sureties of a sheriff for the act of a 
mob in lynching a prisoner, 491. 
SPECIFIC PERFOKMANCE, 
will not be decreed of a contract of a purely per- 
sonal character, 318. 
STARE DECISIS, 
the right to overrule a bad decision, 181. 
STATUTE, 
how far courts of a State which enacts a statute of 
another State are bound by the construction 
placed upon the statute by the courts of the latter 
State, 461. 
SUBROGATION. See MORTGAGE, 
SUNDAY, 
validity of verdict rendered on, 251, 347. 
TAXATION, 
validity of act imposing tax upon every employer 
of foreign born unnaturalized male persons, 1. 
eminent domain and taxation as related to the use 


See BROKER. 





TAXATION—Continued. 
or purpose for which property is taken or taxes 
levied, 44. 
defenses, 44. . 
scope of the discussion, 44. 
the use, 44. 
eminent domain, 44. 
where purpose is part public and part private, 
45. 


taxation, 45. 
recovery of money paid for void license, 63. 
constitutionality of Montana inheritance tax law, 
231. 
inheritance taxes, 231. 
of life insurance policies, 297. 
validity of the Missouri and Illinois inheritance tax 
law, 403. , 


TELEPHONE, 
erection of telephone systems upon city streets 
how far an additional servitude, 462. 


TORT. See NEGLIGENCE. 


TORT-FEASORS, 
the joint and several liability of tort-feasors and 
their release, 387. 

joinder of parties, 387. 
entitled to satisfaction, 389. 
the rights of tort-feasors against each other, 389. 
release and part payment, 390. 
after judgment, 392. 


TRESPASS, 

a husband may recover alone damages to a store 
room of which he had possession, caused by an 
explosion, though the premises were owned by 
him and his wife as tenants by entireties, 253. 


TRIAL, 

power of courts to compel the giving of expert tes- 
timony without extra compensation, 21. 

power of court to exclude the public from trial, 165. 

functions of the trial judge, 170. 

validity of verdict rendered on Sunday, 251, 347. 

where a judge, during the final argument, calls a 
member of the bar who is present, to occupy his 
place on the bench, and left the court house and 
remained away for some time, when he returned 
and resumed his place on the bench, it was re- 
versible error, 253. 

verbose instructions, 264. 


‘*TRUSTS.” See, also, CONSPIRACY. 

the pool and the trust—the defense of trusts, 61. 

construction of the act against trusts and monopo- 
lies affecting interstate commerce, 81. 

how far the by-laws and restrictions imposed by a 
live stock exchange constitutes a monopoly in re- 
straint of trade, 81. 

validity of combinations or trusts in restraint of 
trade, 356. 


USURY, 

sales as cover for usury, 65. 

usurious interest by national banks, 317. 

in Lonus or commission, 446. 
lender knowingly permitting his agent to exact 

illegal profit, 446. 

lender’s ratification, 447. 
general authority in agent, 447. 
agent of borrower, 447. 
landlord as agent of borrower, 448. 


VENDOR AND PURCHASER, 

an oral sale of growing trees conveys simply a li- 
cense to the purchaser to remove same, 3. 

the undisclosed principal of one who, as agent, 
takes a deed to himself for land in which he be- 
comes liable for a mortgage thereon without dis- 
closing his agency, cannot be held for the mort- 
gage debt upon being discovered, 358. 


VERDICT, 
validity of, rendered on Sunday, 251, 347. 
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WAREHOUSEMAN, 
liability of, 30. 
when receipt of goods by, constitutes a bailment, 
337. 
liability for conversion, 337. 
damages for conversion of goods, 337. 


WARRANTY, 

in the sale of machinery, 22. 

implied warranty in the sale of slaughtered meat, 
63. 

inthe sale of machinery, effect of acceptance of 
same and waiver of warranty, 170. 

of wholesomeness of meats soldtoa middleman 
and not to the consumer, 193. 


WILL, 
construction of a, involving a devise to issue, as a 
devise per capita, 213. 





WILL—Continued. 
bequest of property to charitable corporation, 222. 
validity of bequest for celebration of masses, 300. 
execution of, power in a, 306. 
recent cases on testamentary powers of disposition 
of property, 308. 
power in a will authorizing the wife to sell and dis- 
pose of the estate as she may deem best to sup- 
port herself and family and carry on testator’s 
business, gives the wife power to mortgage the 
estate for such purposes, 306. 
bequests for celebration of masses, 441. 
WOMEN, 
women’s right to hold office, 256. 
as notaries public, 257. 
as school officers, 257. 
as clerk or deputy clerk, 258. 
as attorneys, 258. 








SUBJECT-INDEX 


TO ALL THE “DIGESTS OF CURRENT OPINIONS’”’ IN VOL. 46. 





This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


head, for which it would most naturally occur to a searcher to look. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject under 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Accident Insurance, 53, 243, 265, 453; condition, 265; con- 
struction of policy, 453; disability, 53; voluntary 
exposure, 53. 

Accord and Satisfaction, 14, 475; what constitutes, 14. 

Accounting, remedy at law, 33. 

Action, 53, 71, 137, 224, 265, 433; abatement, 53, 265; juris- 
diction of courts, 71. 

Adjoining Land Owners, 53, 137, 289, 396. 

Administration, 14, 33, 71, 92, 119, 157, 183, 224, 265, 310, 328, 
847, 370, 396, 416, 4383, 454, 475, 500; accounting, 433; ap- 
pointment of administrator, 371; administrator’s 
bond, 347; action against administrator, 33; estates, 
310; executors, 14, 157, 396,500; executors and admin- 
istrators, 416, 454; foreign administrator, 183; foreign 
judgment, 328; sale of mortgaged chattels, 370; set- 
off, 71. 

Admiralty, maritime liens, 14, 400. 

Admiralty Jurisdiction, 71. 

Adoption, validity, 370, 416. 

Adulteration, skimmed milk, 520. 

Adultery, 205, 268, 455. 

Adverse Possession, 33, 53, 92, 137, 224, 347, 370, 416, 433, 
475,520; claim of ownership, 137; color of title, 53; 
notice, 92; special entry, 137. 

Alibi, 418, 455. 

Aliens, 71. 

Alimony, 92. 

Alteration of Instruments, 53, 265, 310, 347, 454, 500. 

Animal, 33, 54, 137; injuries, 54. 

Appeal, 33, 54, 92, 137, 157, 183, 224, 244, 265, 289, 310, 328, 347, 
370, 396, 416, 433, 475, 520; appealable order, 396, 475, 520; 
appellate jurisdiction, 870; bill of exceptions, 265; 
bond, 71, conflicting evidence, 92; dismissal, 433; in- 
solvency, 433; judgment, 54; jurisdiction, 92; jurisdic- 
tional amount, 54; law of case, 33; parties, 157, 289; 
record, 433; remittitur, 416; reversal, 520; separate 
judgments, 265; supersedeas, 244, 265; supersedeas 
bond, 370; sureties, 54; time for taking, 244; tran- 
script, 137; when lies, 370; writ of error, 33. 

Application of Payments, 157, 224, 475. 

Arbitration and Award, 54, 92, 203, 310, 476. 

Arrest, in civil action, 157. 

Arson, 34, 121, 268. 

Assault and Battery, 137, 311, 328. 

Assignment for Benefit of Creditors, 14, 33, 72, 92, 120, 
183, 203, 244, 265, 289, 328, 371, 433, 454, 475. 


Association, 92, 433. 

Assumpsit, 54, 92, 371, 475; implied contracts, 54; money 
had and received, 371; quantum meruit, 475. 

Attachment, 33, 54,92, 120, 137, 183, 204, 244, 266, 290, 310, 
347, 371, 416, 433, 454, 476, 520; affidavit, 310; bond to 
discharge, 183; conflicting attachments, 183; corpo- 
ration, 266; death of defendant, 204; dissolution, 92, 
244, 347,476; levy, 266; release by bond, 433; wrongful 
attachment, 183, 371. 

Attorney, authority, 33; compensation, 72; disbarment, 
266, 347, 454, 520; fees, 416. 

Attorney’s Lien, 328, 434. 

Attorney and Client, 157, 183, 204, 224, 347, 454, 476, 520. 

Bailment, 120, 348, 476, 500. 

Banks and Banking, 14, 34, 54, 72, 92, 138, 157, 183, 204, 224, 
266, 328, 396, 416, 434, 454, 500, 520; checks, 328; deposit 
of note, 14; insolvency, 92. 

Bastardy, 328. 

Benevolent Society, 34, 54, 72, 93, 120, 158, 224, 244, 371, 434, 
520. 

Bigamy, 16. 

Bills and Notes, 14, 34, 54, 72, 93, 120, 138, 143, 158, 184, 204, 
224, 244, 266, 290, 310, 328, 348, 371, 380, 396, 416, 434, 454,478, 
500,520; accommodation indorsement, 434; accom- 
modation indorser, 520; accommodation notes, 396, 
454, 476; amendment of petition, 348; assignment, 
310, 476; bona fide purchaser, 14, 290, 348; chattel 
mortgage, 371; collateral security, 476; commercial 
indorser, 417; conditional delivery, 310; considera- 
tion, 54, 138, 224, 290, 476; days of grace, 396; demand 
note,434; descriptio persone, 54; discount,120; estop- 
pel, 348; extension, 158; failure of consideration, 72, 
138; false representations, 224, 454; guaranty, 434; 
indorsement, 34, 93, 266, 396, 500; liability of draft, 14; 
negotiability, 93, 521; payment, 54, 290; payment by 
surety, 225; pleading, 184; pleading and proof, 454; 
principal and surety, 500; promissory notes, 396; 
release of maker, 93; release of surety, 371; waiver 
of protest, 328. 

Bill of Exceptions, 225. 

Board of Health, 397. 

Bonds, 93, 371, 454, 476; execution, 476; indemnity, 476. 

Boundaries, 34, 54, 138, 328, 371. 

Broker, commission, 93, 266, 375. 

Building and Loan Associations, 14, 34, 54, 72, 93, 184, 
225, 244, 328, 397, 417, 434, 476; insoivency, 15. 
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Burglary, 34, 56, 246, 374, 455. 

Carriers of Goods, 15, 54, 93, 158, 204, 244, 266, 290, 328, 348, 
372, 897, 477, 500; action for loss of goods, 477; bill of 
lading, 15, 500; delivery, 54,93; interstate commerce, 
15, 266, 372; limiting liability, 15,328; warehouseman, 
244. 

Carriers of Passengers, 15, 34, 54, 72, 93, 120, 158, 184, 244, 
310, 372, 397, 417, 454, 477, 521; assault on passenger, 
477; contributory negligence, 15, 34; negligence, 34, 
54, 244, 310; who are passengers, 15. 

Certiorari, 120, 225, 267, 372, 434, 477; jurisdiction, 267. 

Chattel Mortgage, 55, 72, 93, 120, 138, 158, 225, 244, 267, 290, 
310, 329, 372, 397, 417, 434, 454, 477, 521; assignment, 93; 
attachment, 477; conditional sales, 454; considera- 
tion, 120, 290, 521; deed of trust, 267; description, 477; 
execution, 244; failure to record, 477; fraud, 138; lien, 
455; priority, 267; sale, 267; unrecorded mortgage, 
310; validity, 158, 225, 329, 417, 397. 

Citizenship, 267. 

Conflict of Laws, 55, 204, 267, 477; foreign receiver, 267. 

Conspiracy, 95, 501. 

Constitutional Law, 15, 34, 72,93, 120, 188, 158, 184, 204, 225, 
267, 290, 310, 329, 372, 397, 417, 434, 455, 477, 500; contin- 
uance, 267; contracts, 477; eminent domain, 93; in- 
sane persons, 267; interstate commerce, 15, 204, 290, 
8329; police power, 477; retroactive provisions, 477; 
special legislation, 120; statutes, 500; tax commis- 
sioners, 397. 

Contempt, 34, 94, 138. 

Contract, 15, 55, 73, 94, 120,138, 158, 184, 204, 225, 245, 267, 
290, 310, 329, 348, 372, 397, 417, 434, 455, 477, 500, 521; aban- 
donment, 138; assignments, 348, 372; bailment, 348; 
breach, 204, 397, 417, 455; building contract, 204, 225, 
329; burden of proof, 204, 500; consideration, 138, 290, 
417; construction, 55, 94, 267, 310, 397, 434, 477, 521; dam- 
ages, 267,477; demand, 434; duress, 73, 94; employ- 
ment, 184; enforcement in equity, 478; evidence, 434, 
455, 478; fraud, 290, 397, 417; implied contract, 268; in- 
definiteness, 478; interpretation, 94; liquidated dam- 
ages, 204, 225, 311, 348; performance, 478; pleading, 
120; pleading and proof, 73; promise to pay an- 
other’s debt, 348; public policy, 73, 311, 397; ratifica- 
tion, 455; reformation, 138; rescission, 245, 268; res 
judicata, 397; restraint of trade, 500; sale, 153 validity, 
268, 329, 434, 478; waiver, 478. 

Conversion, 15, 55, 290, 311, 478, 521; justification, 478; 
what constitutes, 5d. 

Copyright, 55. 

Coroner’s Inquest, 478. 

Corporations, 15, 34, 55, 73, 94, 120, 138, 158, 185, 204, 225, 245, 
268, 290, 311, 329, 848, 372, 397, 417, 455, 478, 501, 521; cap- 
ital stock, 429; charter, 372; consolidation, 94, 290; 
contract, 94; dissolution, 268; dividends, 501; ficti- 
tious capitalization, 455; financial reports, 501; for- 
eign corporation, 185, 226, 268, 311, 478, 501; franchise, 
15, 245; insolvency, 73, 94, 120, 245, 329, 373, 417, 478; 
lien on stock, 205; mortgages, 34,120; promissory 
notes, 311; receiver, 139,417; stock and stockholders, 
15, 55, 121, 158, 268, 455; subscription to stock, 311; 
transaction with stockholder, 226; transfer of prop- 
erty, 329; transfer of stock, 121, 245, 521. 

Counties, 15, 158, 226, 245, 268, 329, 373, 434, 455,479; bridges, 
245; defective bridges, 329; funding bonds, 434; high- 
ways, 435; limiting liability, 479; organization, 226. 

County Bonds, 455. 

County Commissioners, 621. 

County Officer, 73. 

Courts, 95, 245, 329, 373, 397, 479,521; disqualification of 
judge, 397, 479; jurisdiction, 95, 245, 329, 521. 

Covenant, 55. 

Creditors’ Bill, 55, 73, 121, 159, 245, 311, 418; sufficiency, 
245. 

Criminal Evidence, 16, 95, 121, 189, 159, 185, 226, 245, 268, 
290, 311, 329, 348, 3738, 897, 455, 479, 501; concealed 
weapons, 373; confessions, 95, 121; dying declara- 
tions, 268, 479. 

Criminal Law, 16, 34, 55, 73,95, 121,139, 159, 185, 205, 226, 
245, 268, 291, 311, 829, 348, 373, 398, 418, 435, 479, 501, 521; 
adulteration, 373; aggravated assault, 268; arraign- 
ment, 479; assault, 501; assault with intent to com- 








mit rape, 269; assault with intent to kill, 95, 348, 373; 
compounding misdemeanor, 479; confessions, 311; 
conspiracy, 159; discharge, 205; disorderly house, 
874, 418; disturbing public worship, 479; extortion, 
479; false pretenses, 16, 95, 159, 246, 349, 418, 501; former 
jeopardy, 121, 139, 291,374; gaming, 35; indictment, 
16, 96, 121, 455, 479; instructions, 189; joint defendants, 
418; jury, 185; lien on crops, 349; manslaughter, 139, 
291, 330, 456; new trial, 398; nolle prosequi, 56; petit 
larceny, 435; reasonable doubt, 73; receiving stolen 
property, 501; recognizance, 139; sufficiency of ver- 
dict, 312; theft, 189; trial of accessory, 480. 

Criminal Practice, 15, 56, 96, 122, 140, 246, 269, 291, 880, 374, 
456, 501; assault with intent to kill, 56; indictment, 
291; information, 456. 

Criminal Trial, 140. 

Curtesy, 16. 

Damages, 35, 96, 140, 226, 246, 269, 291, 398; breach of con- 
tract, 269; negligence, 226; personal injuries, 246. 

Death, presumption, 246. 

Death by Wrongful Act, 56, 96, 140, 291, 435, 456; contrib- 
utory negligence, 56; negligence, 140. 

Deceit, 73, 159, 330, 374, 480; false representations, 480; 
fraudulent representations, 330. 

Dedication, 35, 291, 374, 398, 418, 480; acceptance, 35; 
notice to purchaser, 418; presumption, 291; what 
constitutes, 374. 

Deed, 35, 56, 73, 96, 122, 140, 159, 185, 205, 226, 269, 291, 312 
380, 349, 874, 398, 418, 435, 456, 480, 501, 521; acknowl- 
edgment, 56, 96, 226, 521; advancements, 73; after 
acquired title, 291; bona fide purchaser, 35, 56; can- 
cellation, 122, 185, 291, 374, 480; certificate of acknowl- 
edgment, 226; construction, 35, 185, 380, 349, 374, 485; 
456, 501; defective recordation, 205; delivery, 374, 
418; description, 226, 456; estoppel, 269; execution, 
374; fraudulent misrepresentations, 349; insane per- 
sons, 269; mistake in description, 521; parol evi- 
dence, 205; recital; 435; recording, 96; reservation, 
205, 269, 312; restrictions, 450; resulting trust, 226; 
revocation, 269; sale of mortgaged premises, 186. 

Descent and Distribution, 159, 186, 226, 291, 312, 349, 375, 
418, 480. 

Detinue, 269; action on bond, 269; pleading, 269. 

Divorce, 16, 35, 96, 122, 140, 159, 186, 226, 269, 291, 330, 375, 
418, 435, 480; alimony, 96, 269; community property, 
226; cruelty, 291; desertion, 16; jurisdiction, 480; sep- 
aration, 480. 

Dower, 96, 205, 226, 246; election, 96; vested rights, 227. 

Drainage Assessments, 96. 

Duress, evidence, 312. 

Easement, 74, 246, 312, 330, 375, 398, 435, 522; highway, 330; 
way of necessity, 246. 

Ejectment, 56, 97, 122, 205, 269, 291, 349, 436, 501; adverse 
possession, 269; burden of proof, 97; defenses, 501; 
disclaimer, 270; evidence, 501; town sites, 56; when 
lies, 349. 

Elections and Voters, 16, 35, 140, 159, 186, 205, 227, 270, 330, 
349. 

Election of Remedies, 74, 375, 456. 

Embezzlement, 159, 245, 269, 330. 

Eminent Domain, 36, 56, 74, 97, 186, 205, 246, 291, 330, 375 
436, 456, 480, 502, 522; compensation, 186; condemna- 
tion proceedings, 97; measure of damages, 480; 
remedies of owner, 246. 

Equitable Assignment, 122. 

Equitable Lien, 291. 

Equity, 16, 36, 122, 140, 159, 270, 291, 312, 330, 349, 436, 456, 
480; accounting, 36; jurisdiction, 36, 456; multifa- 
riousness, 330; multiplicity of suits, 480; pleading, 
291; preliminary injunction, 291; retormation, 270; 
remedy at law, 349; setting aside fraudulent decree, 
456; specific performance, 16. 

Equity Practice 186. 

Estoppel, 17, 97, 140, 159, 186, 270, 522; alteration of in- 
struments, 270; by deed, 17. 

Evidence, 17, 36, 56, 122, 140, 160, 186, 205, 227, 246, 270, 292 
312, 831, 849, 375, 398, 436, 456, 480, 502,522; declarations 
312; declarations of partner, 502; expert, 331; expert 
testimony, 292; failure to deliver telegram, 186; 
hearsay, 270; impeachment, 398; novation, 312; opin- 
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ions, 480; parol evidence, 270, 349, 375, 398, 436, 450, 480, 
502; personal injuries, 36; privileged communica- 
tions, 331. 

Execution, 56, 97, 122, 140, 160, 186, 227, 270, 292, 331, 350, 
, 375, 398, 436, 481, 502, 522; collateral attack, 398; ex- 
emptions, 97, 186, 227, 270, 292, 375, 436, 481; lewy, 186, 
350, 502; return, 56; sheriff’s sale, 186; sheriffs and 
constables, 122, validity, 186. 

Execution Sale, 36, 97, 205, 270, 312, 331, 398, 

Executors, appointment, 522. 

False Imprisonment, 122, 187, 375,457. 

Federal Courts, 17, 36, 97, 122, 160, 205, 227, 246, 270, 292, 350, 
375, 398, 436, 456, 481, 502, 522; appellate jurisdiction, 
205; diverse citizenship, 36; jurisdiction, 160, 206, 227, 
271, 292, 375, 398, 436, 502, 522; quieting title, 17; re- 
moval of officers, 17; service of process, 160; su- 
preme court, 246, 502. 

Federal Offense, 97, 206, 350, 481. 

Fixtures, 187, 522; what constitutes, 522. 

Forcible Entry and Detainer, 56, 74, 376. 

Forgery, 16, 34, 95, 122, 139, 259, 291, 330. 

Frauds, Statute of, 74, 97, 123, 160, 206, 227, 246, 271, 312, 
376, 398, 418, 436, 502; consideration, 246; presump- 
tions, 123; sale of goods, 376. 

Fraudulent Conveyances, 17, 36,56, 74, 97, 123, 160, 187, 
206, 227, 247, 271, 292, 312, 331, 350, 376, 398, 418, 457, 481, 
502,522; action to set aside, 481; bona fide purchaser, 
160; burden of proof, 227, 376; chattel mortgage, 227; 
consideration, 56, 74, 97, 247, 292, 376, 398; evidence, 
418, 502; husband and wife, 57, 522; knowledge of 
grantee, 271; preference, 206; rights of creditors, 
350; rights of grantee, 74. 

Gaming, 57, 74, 97, 269, 436. 

Garnishment, 57, 74, 97, 160, 227, 247, 271, 292, 313, 331, 350, 
376, 899, 457, 481; burden of proof, 247; debt not due, 
313; exemption, 457; fund in bank, 97; intermeddlers, 
399; payment of Claim, 399; property subject, 160, 481 ; 
summons, 331. 

Gift, 140, 206, 271, 350, 399, 436,522; acceptance, 399; inter 
vivos, 522; what constitutes, 350. 

Guardian and Ward, 36, 74, 206, 271, 457, 523; accounting, 
271. 

Guardian Ad Litem, 187. 

Guaranty, 57, 98, 141, 187, 227, 292, 350, 376, 436, 457, 523; con- 
sideraton, 187; construction, 17, 486; indemnity, 523; 
release of guarantor, 141; revocation, 457. 

Habeas Corpus, 98, 206, 271, 292, 331, 457; former jeopardy, 
271. 

Highways, 17, 187, 247, 313, 331, 350, 376, 502; alteration, 
502; establishment, 376; injunction, 331; prescrip- 
tion, 17. 

Homestead, 57, 74, 141, 187, 206, 227, 247, 271, 292, 313, 331, 
376, 399, 436, 481, 402; abandonment, 57; alienation, 
141; assignment, 502; estoppel, 293; exemption, 293, 
313; mortgage, 206, 399; validity, 436; waiver, 271; 
what constitutes, 271, 331. 

Homicide, 16, 35, 55, 95, 121, 159, 185, 246, 268, 311, 329, 348, 
374, 397, 479, 521. 

Husband and Wife, 36, 74, 98, 123, 141, 160, 206, 271, 293, 313, 
332, 376, 399, 418, 457, 481, 502; antenuptial contract, 
399; chattel mortgage, 206; community property, 74, 
502; contracts between, 160; postnuptial marriage, 
160; separate estate, 481, 502; separation, 502; settle- 
ments, 418; wife’s separate property, 271. 

Incest, 189, 185, 226. » 

Injunction, 17, 36, 57, 74, 98, 128, 187, 206, 247, 271, 293, 313, 
332, 350, 376, 399, 419, 436, 481, 502,523; cutting and re- 
moving timber, 523; jurisdiction, 247; proceedings 
for contempt, 481; restraining execution, 332. 

Innkeepers, 332, 350. 

Insanity, 139. 

Insolvency, 36, 123, 206, 272, 313, 376, 503; preference, 36. 

Insurance, 17, 37, 57, 98, 123, 141, 187, 207, 227, 247, 272, 293, 313, 
350, 377, 419, 436, 457, 482, 503; application, 272, 377; can- 
cellation of policy, 147, 419; conditions, 227, 272, 293, 
350, 377, 419; condition in policy, 227; contract, 482; 
false representations, 207; insurable interest, 482; 
interest, 37; misrepresentations, 436; mistake in 
policy, 123; notice of loss, 187; payment of pre- 
miums, 98; proof of loss, 17, 57, 457; representations 





by assured, 37; total loss, 503; waiver of conditions, 
147, 437. 

Insurance Company, 399. 

Interest, 123, 482; when allowed, 482. 

Interpleader, 98. 

Interstate Commerce Act, 228. 

Intoxicating Liquors, 57, 75, 98, 123, 160, 187, 207, 272, 293, 
332, 377, 399, 419, 457, 482, 503; collateral attack, 75; 
illegal sale, 57, 123, 272, 377, 399; illegal transporta- 
tion, 457; local option, 482; sale, 377; sale by officer, 
482; sales to minors, 272. 

Joint Tenant, 187. 

Joint Tort-feasors, 523. 

Judge, 272, 313; disqualification, 272, 503. 

Judgments, 17, 57, 75, 98, 123, 141, 160, 187, 207, 247, 272, 293, 
311, 313, 332, 351, 377, 399, 419, 437, 457, 482, 503, 523; al- 
ternative provision, 503; amendment, 160; by de- 
fault, 272, 377, 482; collateral attack, 17, 75, 98, 351; 
community property, 247; conclusiveness, 187; de- 
fault, 160; default judgment, 523; equitable assign- 
ment, 437; equitable relief, 207, 482, 503; error in 
name, 437; execution, 272; foreign judgment, 98, 332, 
351; impeachment, 272; joint obligors, 482; lien, 75, 
99, 272, 313; record, 377; relief, 123, 272, 313; res judi- 
cata, 17, 141, 207, 272, 298, 313, 332, 351, 457, 503; revival, 
523; right to vacate, 141; vacation, 75, 160, 187, 272, 
399, 482; validity, 377. 

Judicial Notice, 161, 247, 377, 419, 457. 

Judicial Sales, 57, 75, 313, 377, 457, 482. 

Justice of the Peace, 2738, 523. 

Landlord and Tenant, 17, 57, 75, 99, 123, 141, 161, 207, 228, 
247, 273, 293, 313, 851, 377, 400, 419, 437, 457, 482; crops, 
351; defective appliance, 419; defective premises, 
17, 37; distress warrant, 482; estoppel, 123; forfeit- 
ure of lease, 482; implied covenants, 482; lease, 37, 
124, 207, 228; lien, 207; lien on crops, 400; negligence, 
57, 161; repairs, 247, 313,437; when relation exists, 
400. 

Larceny, 16, 73, 139, 226, 374, 418, 456. 

Libel and Slander, 37, 57, 75, 141, 228, 294, 377, 419, 503; 
privileged communications, 37, 57. 

License, 483. 

Lien, 37, 99, 278. 

Life Insurance, 57, 99, 124, 207, 228, 247, 273, 294, 378, 400, 
482; assignment of policy, 228; conditions, 57, 400; 
construction of policy, 273; husband and wife, 99; 
reinstatement, 58. 

Limitations of Actions, 17, 37, 58, 75, 99, 124, 142, 161, 187, 
207, 247, 273, 294, 313, 332, 351, 378, 400, 419, 437, 458, 503, 
523; adverse possession, 314; laches, 523. 

Logs and Logging, 483. 

Lost Instruments, 99. 

Malicious Prosecution, 37, 58, 99, 161, 207, 273, 314, 400, 458, 
483, 523; probable cause, 37, 99, 273, 458, 483. 

Mandamus, 17, 99, 124, 161, 187, 248, 273, 294, 314, 332, 400, 
437, 458, 483, 503, 523; civil service, 248; title to office, 
100; when lies, 400. 

Marine Insurance, 294. 

Maritime Liens, 14, 400. P 

Marriage, 75, 100, 121, 124, 228, 419, 483; annulment, 124, 
228; validity, 124, 483. 

Married Women, 18; 100, 124, 161, 207, 248, 273, 294, 314, 483, 
503; contracts, 100; separate estate, 273. 

Marshaling Assets, 37, 142. 

Marshaling Securities, 523. 

Master and Servant, 18, 37, 58, 75, 100, 124, 142, 161, 188, 207, 
248, 273, 294, 814, 332, 351, 378, 400, 419, 437, 458, 483, 503, 
523; assumption of risk, 75, 100, 142, 278, 419; con- 
tributory negligence, 100, 142, 332; dangerous prem- 
ises, 58; defective appliances, 332, 378; defective 
machinery, 142, 314, 351; defective tools, 437; fellow- 
servants, 37, 100, 161, 314, 332, 458, 483; hazardous 
employment, 503; injuries, 332, 523; injury to em- 
ployee, 142, 161; negligence, 18, 37, 75, 100, 124, 142, 188, 

207, 248, 273, 294, 314, 332, 378, 400, 419, 437, 458, 483, 503; 
railroads, 207; risks of employment, 483; safe ap- 
pliances, 18; vice-principal,523; wrongful discharge, 
437. 

Masters in Chancery, 100. 

Mechanics’ Lien, 18, 37, 76, 100, 142, 161, 188, 208, 248, 274, 
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314, 332, 351, 378, 420, 437, 458, 504, 524; amendment, 524; 
assignment, 504; interest of reversioner, 504; notice, 
208, 248; notice of claim, 420; parties, 420; priority, 
208, 274, 851; property affected, 351; property sub- 
ject, 314; repairs, 504; subcontractor, 274; suit to 
enforce, 420. 

Mining Claims, 38. 

Mines and Mining, 18, 58, 124, 188, 332, 420, 504. 

Monopolies, 294, 458. 

Mortgage, 18, 38, 58, 76, 101, 124, 142,161, 188, 208, 228, 248, 
274, 294, 314, 333, 352, 378, 400, 420, 437, 458, 483, 504, 524; 
acknowledgment, 188; assignment, 274, 420; assign- 
ment of coupons, 458; deed absolute, 459; dower, 437; 
extinguishment, 161, 459, 504; foreclosure, 18, 58, 228, 
274, 314, 333, 878, 400, 420, 437, 459, 483, 504,524; growing 
crops, 38; homestead, 38; laches, 438; parol evi- 
dence, 18; parties, 483; pleading, 101; power of sale, 
124, 504; presumptions, 188; priority, 101, 314; quit- 
claim deed, 333; record, 38, 504; recording, 161; re- 
lease, 101, 400; release of guarantor, 459; rescission 
for fraud, 352; right of possession, 400; right of re- 
demption, 352; sale, 459; subrogation, 76, 161, 248; 
trusts, 400; unrecorded contract of sale, 142. 

Municipal Bond, 352. 

Municipal Corporations, 18, 38, 58,76, 101, 124, 142, 162, 188, 
208, 228, 248, 274, 294, 314, 333, 352, 379, 401, 420, 438, 459, 
484, 504, 524; annexation of territory, 352; assess- 
ments, 294; board of health, 504; boundaries, 101; 
condemnation proceedings, 76; constitutioual law, 
420; contract for improvements, 352; dedication, 401; 
defective sewers, 504; defective sidewalks, 38, 58, 
101, 143, 248, 314, 352, 379, 420, 459, 504; defective streets, 
76, 188, 248, 421; guaranty of bonds, 352; ice on side- 
walks, 208; improvements, 58, 162; indebtedness, 
162; injury to employee, 379; legislative authority, 
228; negligence, 76, 102, 274; ordinance, 76, 188, 333, 
459; personal injuries, 379; powers, 401, 504; public 
improvements, 38, 77, 352; sewerage, 421; sewer as- 
sessment, 59, 248; special assessments, 38, 77, 102, 162, 
352, 379; special taxes, 315; streets, 102, 333, 438, 524; 
street improvements, 18, 102; surface water, 484; tax 
deed from city, 143; voluntary payment, 401. 

Municipal Improvements, 249, 484. 

Municipal Indebtedness, 315. 

Murder, 185, 329. 

Mutua! Benefit Insurance, 125. 

National Banks, 59, 102, 162, 188, 208, 274, 379, 438, 484; in- 
solvency, 208, 484. 

Negligence, 19, 39, 59, 77, 102, 125, 143, 162, 208, 229, 249, 274, 
294, 315, 352, 379, 401, 421, 459, 484, 504, 524; burden of 
proof, 102; contributory negligence, 125, 229, 459; 
dangerous exhibition, 484; damages, 102; dangerous 

premises, 102, 315, 379, 421,504; defective bridge, 19; 
defective highway, 102, 484; directing verdict, 209; 
independent contractor, 77, 524; instructions, 143, 
459; proximate cause, 39, 209, 249, 524; railroad com- 
pany, 274. 

New Trial, 59, 103, 274, 379, 438, 484; newly-discovered 
evidence, 438; presumptions, 438. 

Notary, 162. 

Novation, 103, 379; what constitutes, 103. 

Nuisance, 19, 39, 143, 229, 274, 294, 349, 352, 379, 504, 524; 
abatement, 352; injunction, 379; pest house, 524. 
Office and Officers, 39, 59, 77, 102, 143, 249, 333, 379, 401, 438, 

524. 

Options, 39, 

Parent and Child, 421, 484, 505; custody of child, 505. 
Partition, 19, 103, 162, 249, 274, 353, 459; conflicting titles, 
274; description in deed, 103; remainder-men, 19. 
Partnership, 19, 77, 108, 125, 143, 162, 209, 229, 249, 295, 315, 

333, 353, 380, 438, 485, 505,524; action between partners, 
103; contracts, 229; death of partner, 438; dissolu- 
tion, 77; evidence, 77, 485; general assignment, 505; 
individual transactions, 505; insolvency, 162, note, 

163. 

Patents, 459. 

Payment, 125, 188, 275, 295, 315, 380, 438, 485. 

Perjury, 16, 269, 874, 435. 

Pleading, 19, 39, 77, 125, 143, 163, 275, 295, 315, 383, 380, 401, 
438, 485, 505; abatement, 485; action on contract, 505; 





amendment, 163, 295; burden of proof, 163; dam- 
ages, 401 ; defects cured by verdict, 315; demurrer, 19, 
485; parties, 77; statute of limitations, 525. 

Pledge, 77, 163, 249, 275, 315, 353, 380, 401, 421, 525; certifi- 
cate of stock, 315; consideration, 353; rights of gen- 
eral creditors, 275; what constitutes, 421. 

Postal Laws, 438. 

Power of Attorney, 209, 229. 

Principal and Agent, 19, 39, 59, 77, 125, 163, 188, 209, 249, 
275, 315, 333, 358, 401, 438, 459, 605, 525; authority of 
agent, 77, 505; bills and notes, 333; implied author- 
ity, 275; implied contract, 525; ratification, 275, 459; 
sales, 275; undisclosed principal, 163. 

Principal and Surety, 19, 39, 103, 188, 209, 249, 275, 295, 380, 
421, 485, 525; contribution, 421. 

Process, 39, 59, 163, 229, 275, 380, 485; service, 39, 59, 275, 
485, 525; summons, 229, 380. 

Prohibition, 19, 103, 333. 

Public Lands, 19, 103, 275, 353, 460; bounduries, 103. 

Quieting Title, 59, 103, 163, 276, 315, 333, 421, 485; pleading, 
315; presumptions, 333; when lies, 59. 

Quo Warranto, 59, 77, 163, 249, 276, 380, 505. 

Railroad Companies, 19, 39, 59, 78, 103, 125,143, 163, 189, 209, 
229, 249, 276, 295, 333, 353, 380, 401, 421, 438, 460, 485, 505, 
525; accidents at crossings, 78; cattle guards, 333; 
change of street grade, 485; condemnation proceed- 
ings, 143; contributory negligence, 78, 276, 421, 439, 
485,525; dangerous premises, 143; defective cross- 
ings, 103; duty to trespassers on track, 380; fires, 59, 
108, 486; fires set by locomotives, 401; frightening 
horses, 353; injuries, 229; injury at crossing, 19; kill- 
ing stock, 104, 125, 163; negligence, 78, 104, 148, 163 
189, 276, 353, 380, 421, 488, 460, 525; receivers, 381; re- 
ceiverships, 276; street crossings, 249; street rail- 
road, 19, 104, 163, 189, 209, 353, 381, 485. 

Rape, 139, 159, 185, 205, 312, 330, 373, 479, 501. 

Real Estate Broker, 276, 295, 401, 525; commissions, 276, 
295, 334, 381, 421, 486. 

Receivers, 19, 39, 59, 125, 143, 229, 276, 295, 334, 381, 401, 486, 
525; action against, 276; allowance of claims, 19; 
ancillary appointment, 486; appointment, 276, 381; 
compensation of attorney, 125; grounds for appoint- 
ment, 486; injunction, 334; insolvent corporations, 
525. 

Release, 164; validity, 505. 

Removal of Causes, 20, 209, 229, 277, 334, 353, 439, 486, 525; 
citizenship, 229, 334; diversity of citizenship, 353, 
525; jurisdiction, 439; local prejudice, 486. 

Replevin, 39, 104, 125, 143, 209, 315, 381, 421, 505; against 
sheriff, 78; exemptions, 143; judgment, 421. 

Replevin Bond, 277. 

Res Judicata, 20, 104, 125, 189, 209, 229, 277, 315, 381, 421, 460, 
505; collateral attack, 381. 

Review, writ of, 381. 

Robbery, 73, 291, 349, 418. 

Sale, 20, 39, 59, 78, 104, 126, 143, 164, 189, 209, 229, 249, 277, 295, 
315, 834, 353, 381, 401, 421, 439, 486, 505, 525; acceptance, 
401; action for price, 505; breach of contract, 421, 
525; breach of warranty, 229, 401; change of posses- 
sion, 104; conditions, 381, condition precedent, 486; 
conditional sale, 39, 59, 148, 249, 277, 422, 439; con- 
tracts, 250; damages, 229, 315; delivery, 316, 486, 505; 
delivery and acceptance, 295; fraud of buyer, 39, 
104, 209; fraudulent representations, 277; illegality, 
481; implied warranty, 104, 164, 210; ratification, 381; 
rescission, 104, 250, 277, 296, 401; warehouse receipt, 
210; warranty, 20, 59, 78, 126, 189, 210; warranty of fit- 
ness, 422; what constitutes, 316; wrongful attach- 
ment, 381. 

School District, 210; establishment, 505. 

School Warrants, 59, 

Seals, 230. 

Seduction, 16, 56, 96, 105, 121, 330, 401, 422, 480, 525. 

Set-off, 353. 

Sheriff, 105, 230, 353; appointment, 353. 

Slander, 144, 189, 230. 

Specific Performance, 20, 104, 144, 210, 277, 316, 354, 381, 402, 
422, 460; contracts, 105, 354; sale of real estate, 402. 

Statutes, construction, 78, 144, 164, 250, 402, 525. 

Subrogation, 39, 316, 381; where right exists, 381. 
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Sunday Law, 460. 

Taxation, 20, 40, 59, 78, 105, 126, 144, 164, 189, 210, 230, 250, 
278, 296, 316, 334, 354, 382, 422, 439, 460, 487, 505, 525; as- 
sessment, 40, 278, 422, 525; collateral inheritance tax, 
506; constitutional requirements, 210; executipn, 40; 
exemptions, 334, 422; illegal taxation, 78; ficense 
tax, 526; lien, 20; occupation tax, 169; powers, 526; 
privilege tax, 40, 144; recovery of payments, 250; 
special assessments, 334. 

Tax Deed, 189, 278, 354, 422; validity, 354. 

Tax Liens, 278. 

Tax Sales, 105, 296, 316, 422; validity, 422. 

Tax Title, 190, 354, 439. 

Telegraph Company, 20, 40, 105, 334. 

Telephone Company, 439. 

Tenants in Common, 105, 190, 402, 487, 

Tender, 506. 

Theft, 398, 479. 

Torts, 422. 

Towns, 105. 

Town Supervisors, 144, 

Township Bonds, 105. 

Trade-marks, 144, 382, 487, 506; injunction, 382. 

Trespass, 40, 230, 296, 334, 422, 439, 457, 506. 

Trespass to Try Title, 20, 126, 144, 278, 402. 

Trial, 40, 78, 126, 144, 164, 230, 278, 316, 382, 402, 422, 440, 460, 
487, 526; credibility of witness, 526; directing ver- 
dict, 40; instructions, 402,422; jurors, 316; special 
verdicts, 230; verdict, 126, 440, 526. 

Trover, 60. 

Trusts and Trustees, 40, 60,78, 105, 144, 164, 190, 230, 278, 
296, 816, 384, 382, 402,440, 460, 457, 506,526; construc- 
tion, 105, 440; declaration, 230; findings, 105; life es- 
tate, 60; resulting trusts, 278, 296, 382, 506, 526; unre- 
corded deed, 487. 

Trust Deed, 126, 189, 334, 382, 402; validity, 190. 

Usury, 20, 40, 78, 106, 210, 440, 487, 526. 

Vendor’s Lien, 20, 60, 1(6, 144, 250, 296, 334, 402, 487; en- 
forcement, 106. 

Vendor and Purchaser, 20, 40, 60, 106, 126, 164, 190, 210, 230, 
250, 278, 296, 834, 354, 382, 440, 487, 506, 526; fraud, 60, 
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487; misrepresentations, 230; rescission of contract, 
487. é 
Venue, 278, 382. 

Warehousemen, 40, 190. 

Warehouse Receipts, 422. 

Warranty, 440. 

Waste, 230. 

Waters, 20, 40, 106, 190, 210, 230, 250, 296, 354, 402, 506, 526; 
appropriation, 354; irrigation, 190; irrigation com- 
panies, 20,402; navigable waters, 20; pollution of 
stream, 190. 

Water Companies, 20. 

Water Courses, 40, 422. 

Water Power, 60. 

Water Rights, 526. 

Wills, 20, 40, 60, 78, 106, 126, 144, 164, 190, 210, 230, 250, 278, 
296, 316, 354, 382, 402, 422,440, 460, 487, 526; accumula- 
tion of interest, 460; annuities, 106, 296; attestation, 
60; bequest, 126; charitable bequest, 230; charities, 
106, 164, 354; competency of testator, 440; construc- 
tion, 40, 60, 106, 144, 190, 250, 402, 440, 487; contest, 230, 
278; conversion, 487; description of property, 488; 
designation of beneficiaries, 488; devise, 226, 354, 422; 
estate devised, 144; insanity, 278; intention of 
testator, 440; legacies, 190; life estate, 488; na- 
ture of estate, 20, 106, 316, 354, 460, 488; nuncu- 
pative will, 126; parol evidence, 210; perpetuities, 
106, 488; power of alienation, 210; power of appoint 
ment, 488; power of sale, 526; recordation, 382; resid- 
uary devise, 422; residuum, 230; revocation, 488; 
rights of devisees, 440; rule in Shelley’s case, 164, 
316; substituted legacy, 316; testamentary capacity, 
164, 440; testamentary powers, 488; trusts, 250; unex- 
ecuted will, 230; vested remainders, 164, 190, 210; 
vesting of estates, 402. 

Witness, 20, 40, 60, 78, 126,190,210, 250, 334, 382,402, 440, 
460, 488, 506; competency, 334, 382, 460, 458; credibility, 
210, 250; cross.examination, 20, 106; husband and 
wife, 440; impeachment, 78, 126, 382; interest, 20; 
transaction with decedents, 40, 60, 106, 190, 210, 402, 
488, 506. 

Wrongful Attachment, 144. 





